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OSCAR MORINEAU 
Rights and Remedies 
I 


A well-known case in conflict of laws’ which involves the statute of 
limitations, illustrates the need of a working knowledge of the civil-law 
system for a lawyer in the United States. It will prove beyond doubt 
that the application of isolated sections of a civil code is meaningless 
in many cases that come up in everyday practice; that a knowledge of 
the legal institution to which each section belongs and of fundamental 
concepts presupposed by the system as a whole is indispensable to apply 
the law to a concrete case. 


The case concerns a claim of damages in connection with a certain 
consignment of goods, shipped on defendant’s vessels, under bills of 
lading issued in France and containing a clause submitting the interpre- 
tation or execution of the bills to the French law at the French tri- 
bunal declared competent. Respondent argued that the one year limita- 
tion prescribed by the law of France went to the right, and therefore 
prevented recovery, although the law of the New York forum per- 
mitted suit within a period longer than one year. The question hinged 
on whether the case involved the extinguishment of an obligation or 
the extinguishment of the right to sue. If the former, then the judge 
in the United States must apply French law; if the latter, the lapse of 
one year does not prevent plaintiff from claiming damages in the 
United States court. 


Judge Learned Hand, whose decision is here analyzed, is of the 
opinion that the French prescription affects the remedy “because it 
has those conditions which would so determine it in our law.’”” Thus, 
under United States law, a defendant need not plead the limitation, 
when it conditions the right; the rule is otherwise when it merely 
bars the remedy. Judge Hand holds that since prescription must be 
pleaded by a defendant under French law, it appears to be a limitation 
which bars the remedy. This argument does not satisfy, for it is possible 
that under French law defendant might be required to plead the limita- 
tion precisely when it bars the right. It is not logical nor legal to use 


Oscar Morineau is Professor of Jurisprudence, University of Mexico Law School; 
Member of the D. F. Bar. 

1 Wood and Selick, Inc. vs. Compagnie Generale Transatlantique (Circuit Court 
of Appeals of the United States, Second Circuit, 1930). 43 F.(2d) 941. Also in Schle- 
singer, Comparative Law, 2nd ed. (Foundation Press, 1959,) 88 et seq. 

2 Ibid., 943. 
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rules applicable to remedies in the United States in considering the 
extinguishment of rights in France, but only the pertinent rules in 
French law should be used in determining whether an obligation sub- 
sists or not. Not even the rules and principles applicable in the United 
States to the extinguishment of rights are to be used in relation to the 
same problem under French law, for in certain vital aspects each system 
has different concepts and principles. 


We must not forget that this particular case concerns the application 
of French law, with all its implications, to the extinguishment of 
rights. Section 2223 of the French Civil Code provides that “The judge 
cannot put forward the plea of prescription on his own motion,” but 
from this it does not follow that prescription bars the remedy and not 
the right. Payment, for example, destroys the right; nevertheless, it 
must be pleaded by the defendant and is never used by the judge on his 
own motion. Moreover, payment and prescription are expressly listed 
among the different modes of extinguishing obligations in section 1234 
of the French Civil Code, while section 2219 defines prescription as a 
means of liberating the debtor, that is, of destroying a debt and its 
correlative right or credit. 


That prescription should extinguish the right if it may be waived 
seems inconceivable to Judge Hand. If the right were really extin- 
guished, waiver of a defense could not revive it, for under United States 
law a new promise and not a mere acknowledgment is necessary.’ Yet 
it is possible that French law is satisfied with mere acknowledgment 
and does not require a formal or new promise in the sense required by 
United States law to revive the right. 


Judge Hand quotes section 2220 of the French Civil Code which 
prescribes that: “The right of prescription may not be waived (renoncé) 
beforehand; prescription which has already been acquired may be 
waived,” in order to conclude that in accordance with this section “it is 
difficult to suppose that the right is more completely gone than under 
our law. We are surely not to assume that it is necessary to make a new 
contract under French law and yet that is the substance of what we 
ourselves require.” * This begs the question, for if a right may be 
retained by the debtor merely renouncing prescription, it is obvious 
that this renunciation has to do with the subsistence of the right and 
not of the remedy in France; consequently, the judge in the United 
States ought to apply French law in this case. If, on the other hand, it 
refers to the remedy, then the judge in the United States is not subject 
to French law. 


3 Ibid. 
4 Tbid. 
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The arguments analyzed convinced Judge Hand that “we are justified 
in treating ‘prescription’ under section 1234 as more nearly analogous 
to a statute ‘barring the remedy’ than to one ‘extinguishing,’ or ‘a con- 
dition upon,’ the right.”” Nevertheless, section 2220 above-cited merely 
states that prescription may not be renounced in advance, before it 
starts, while prescription already acquired may be waived; and sec- 
tion 1234 clearly assimilates prescription to other means of extinguish- 
ing rights, such as payment: “Obligations are discharged (s’éteignent), 
by payment or (performance)—by novation—by voluntary release— 
by set-off—by merger—by loss of the subject matter—by being void or 
by rescission—by the fact of a condition in avoidance, which has been 
explained in the preceding chapter—by prescription, which will form 
the subject of a special title.” The mere reading of section 1234 should 
convince anyone that prescription extinguished the debt and the cor- 
responding credit, for the section expressly says so, while the identifica- 
tion of prescription with payment in said law, as respects extinction of 
debts, confirms this interpretation. If we confine ourselves to the two 
sections of the Civil Code transcribed, we are forced to accept this 
interpretation. To reject it, we must fail to apply the express law 
mentioned; this we may not do, unless sufficient grounds are shown. 
My whole argument is that Judge Hand has not given sufficient reasons 
to do so. No scientific criterion was applied to decide “whether a given 


statutory provision concerning the time within which an action of a 
06 


certain type must be commenced, goes to the right or the remedy. 


Under French law a creditor may always obtain a decision in court, 
favorable or unfavorable, even after the time for prescription has 
elapsed. Consequently, his legal action, his right to act in court, has 
not been extinguished, if by legal action we mean the right to require 
the court to render a decision, not necessarily a favorable one. 


Professor Schlesinger, from whose book I have transcribed this case, 
basing himself on French law and doctrine, is of the opinion that we 
are confronted with “an obligation which cannot be enforced.” This, 
to me, is the clue to the whole case; nevertheless, no use is made of this 
fact in order to solve the problem. He states that there is controversy 
among French scholars whether prescription bars the right or the 
remedy. One group, based on the literal meaning of “extinguish” in 
sections 1234 and 2219, holds that the right is barred, while the opposite 
view, that the remedy is barred, has been adopted, according to him, 
by the courts and by most prominent jurists, among whom he mentions 
Planiol, who states that the question of prescription is a procedural 
one, and therefore governed by the /ex fori. 


5 Ibid. 944. 
®° Schlesinger, op. cit. 89. 
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Before we proceed with this inquiry, it should be remarked that: 
(1) The arguments used by Judge Hand to the effect that defendant 
must plead the limitation when it is a condition upon the remedy, and 
that a new contract must be made to revive a right which has been ex- 
tinguished, have been found inconclusive to decide that prescription, 
under French law, does not destroy the right but merely bars the 
remedy, even if it may be waived. (2) In order to decide that prescrip- 
tion bars the remedy and not the right, it is not enough to state that 
the question of prescription is procedural, for, as indicated, even pay- 
ment must be pleaded as a defense in the judicial process, by the debtor, 
in order to obtain a release from his obligation. In this sense, everything 
used in court would become procedural, including payment, which 
occurred outside of court, and prescription, represented by time which 
elapsed before going to court. Though not procedural when they 
appear, they would become so when used as a defense in court. 


Since we cannot base ourselves on French decisions nor on French 
authority, because neither are uniform, we must look for a solution 
outside these sources for the interpretation of French law. But it must 
be obvious already that by French law we cannot mean particular sec- 
tions of the Civil Code. In other words, if we are to reach a scientific 
solution of our problem we must determine the meanings of substantive 
right, the right of action, legal remedy, adjudication, and prescription, 
which meanings are presupposed by the corresponding sections of said 
law. This search also will give us, I hope, a common ground for the 
understanding of what is identical and fundamental in both legal 
systems, the Civil Law and the Anglo-American, in relation to the 
important questions under consideration. 


II 


In order to obtain the services of a court, the plaintiff is said to exer- 
cise his right of action when he demands or petitions a decision from 
the court. The /egal remedy, as distinguished from the legal action, is 
the relief granted by the judicial decision as petitioned, while adjudica- 
tion is represented by the judicial process, by the activity of the judge 
and the product resulting from this activity, the judicial decision, which, 
as stated, may grant the remedy, the recognition of a debt and its 
enforcement, for instance. The substantive right consists precisely of 
the credit or right whose existence and enforceability are recognized 
in the decision. It is not justifiable to identify right and enforceable 
right for there may be rights in positive law which are not enforceable; 
hence the right must be distinguished from its enforcement. Conse- 
quently, I do not use the word remedy to refer to an enforceable right. 
The former is the judicial protection given to a right, its judicial 
enforcement, if you wish, which obviously is different from that which 
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is enforced, the right. It must be clear also that by substantive right 
(whether enforceable or not) I do not mean the process by which the 
creditor obtains a judicial decision, but the credit, for example, whose 
enforcement he requests through said judicial decision. 


Unless it is possible to find an objective and even a necessary basis to 
distinguish a right, its remedy, its enforcement, and, lastly, the process 
by which it is recognized and protected (by force, if required), we shall 
fail to determine whether prescription bars the right or the remedy. 


The distinction between substantive rights and rights of action has 
been clearly made for nearly a hundred years. At first, it was made by 
German jurists, and it is now universally accepted by all procedural 
writers in the civil-law system.’ Expressed in its most elementary 
manner, it is the difference between the right to ask the judge for his 
services and the right to what is asked from the judge. The first is the 
legal action. The substantive right is that which is constituted, declared, 
or enforced by the judge, while the legal remedy is the constitution, 
declaration, or enforcement of said right, made by the judge. Our task 
is to determine the nature of each one of these objects of legal 
knowledge. 


The most serious problem with which we are confronted is pre- 
sented by those writers who deny the existence or at least the inde- 
pendent existence of substantive rights. For them our problem whether 
prescription bars the right or the remedy does not exist, since they do 
not recognize one of the elements in the problem, substantive rights. 
For this reason, I hold that Judge Hand contradicts himself when he 
tries to solve the problem and at the same time declares that “ a right 
without a remedy is a meaningless scholasticism.”* If a right by itself, 
without a remedy, has no meaning, this implies necessarily that sub- 
stantive rights are dependent objects of knowledge and that in order 
to exist they must coexist with their remedies. This further implies 
that the extinguishment of the remedy produces the extinguishment 
of the right. In other words, this envisages a one-way or unilateral 
fusion of objects in which the elimination of the founding or grounding 
object eliminates the founded or grounded object. This means only 
that if prescription bars the remedy it necessarily bars the right. Judge 
Hand holds that prescription bars the remedy, and consequently he 
should have added that it also bars the right, for “a right without a 
remedy is a meaningless scholasticism.” But this would render useless 
his effort to determine whether in France prescription bars the right 


7 Giuseppe Chiovenda, Ensayos sobre Derecho Procesal Civil (EJEA, Buenos Aires, 
1949). See the essay entitled La Accidén en el Sistema de los Derechos, 3-130. 

8 Assertion by Judge Learned Hand in Wood and Selick, Inc. vs. Compagnie Generale 
Transatlantique (Circuit Court of Appeals of the United States, Second Circuit, 1930). 
43 F. (2d) 943. 
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or the remedy assuming that in the United States a prescription that 
bars the remedy necessarily bars the right. Since the period of one year 
necessary in France for prescription does not apply in the United States, 
he further knows that the remedy is not barred by the United States 
law in the case under consideration. But even then he would be in 
danger of giving a remedy in the United States to a substantive right 
which has been extinguished by prescription in France. In order to 
avoid this problem, he simply implies that the fusion of right and 
remedy is not unilateral, but reciprocal, to wit: that there is no right 
without a remedy and no remedy without a right. Consequently, for 
him the subsistence of the remedy in the United States necessarily 
implies the subsistence of the right in France, for they must coexist. 
But it happens that in France it is not true that the “statutes of limita- 
tion do in fact extinguish the right in so far as they extinguish all 
remedies,”” as shall soon appear. Therefore, before we proceed with 
this study, it becomes indispensable to establish that substantive rights 
mean something or exist independently of their remedy or even when 
without remedy. 


Ill 


One of the most efficient and civilized ways of obtaining a peaceful 
and orderly society is to prescribe, in many special and exceptional 
cases, legal duties which are not enforceable. This is precisely the case 
with prescription and all other cases included under the concept of 
obligatio naturalis. 


In opposition to the idea of unenforceable obligations, there are 
writers like Kelsen’® who state that such obligations are moral duties 
because they are not sanctioned. Against this position, which is so 
common among legal writers, we argue as follows: (a) A rule is not 
law because it is sanctioned, but because it is law, its violation ought, in 
general, to be sanctioned. (b) If it were true that sanction converts any 
rule into law, then the norm which establishes the sanction, in order 
to be legal and obligatory, must itself be sanctioned, for otherwise it 
would not be obligatory and could not serve as a legal sanctioning 
norm. Thus we are forced to establish an infinite regression of rules to 
sanction any rule and since the last rule will not be sanctioned, the 
previous rule and those predicated upon it will cease to be obligatory, 
for each of these would be sanctioned by a rule which is not itself 
sanctioned.’ Therefore, the doctrine that a sanction transforms a 
(moral) rule into law reduces itself to absurdity. (c) It is obvious that 





® Schlesinger, op. cit., 91, quoting Judge Hand. 

10 General Theory of Law and State (Harvard University Press, 1945). 

111. Petrazhitsky, Theory of Law and State (Second Russian Edition, 1909), quoted 
by Kelsen, op. cit., 29. 
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to justify a sanction there must be a wrong, and in order that there be 
a wrong there must be a duty which is violated, since action or omis- 
sion as such are not compliance or violation, but become so only by 
reference to the legal duty; from which we draw the conclusion that 
the sanction is a derived element in law and not a founding or deriving 
element. Consequently, sanction cannot be the foundation of law, 
which means that sanction cannot convert a moral rule or any rule 
into law. (d) The particular duties which we are analyzing, those 
imposed on the President of the Republic, for instance, do not concern 
the well-being nor the intentions of the person to whom they apply, 
but the external behavior which he owes to the government or to the 
state. The state has the right to require such behavior, but for obvious 
reasons it does not sanction nor punish violations in the cases to which 
we refer. Such a duty is also legal from the point of view of its end and 
contents, for it has to do with the subsistence and working of the legal 
order and of the government. (e) Finally, such behavior is prescribed 
by the positive legal order and not by a moral code. This means that 
when the President acts or omits to act in accordance with law he is 
behaving legally, although he may be motivated by extra-legal reasons 
or forces, by his moral conscience, or by the pressure exerted by public 
opinion. This is true of all law, since in the immense majority of cases 
the behavior prescribed is rendered by the debtor or by the person 
obligated, not for fear of punishment, but due to the sense that he is 
obligated to do so, for moral reasons, if you wish. This means used by 
the law to obtain the behavior desired does not change the legal mean- 
ing of the behavior in question nor the legal nature of the rule that 
prescribes it. This is the case, in general, of international law. It is law 
and not morals, in spite of the fact that it may lack a remedy or 
enforcement. It is law because of its end and because of its nature, 
although it may not be enforceable. Its end is the regulation of the 
exterior relations existing among states, and its nature is that of an 
obligatory and bilateral rule of conduct, prescribing rights and duties. 
Thus, it is seen that the obligatoriness of the legal rule is derived from 
its value content and not from sanction, remedy, or enforcement. Some- 
times the desired behavior is obtained through force, and it is obvious 
that a legal order must be enforceable in general to become a real legal 
order, but it is not necessary that each individual rule be sanctioned, as 
long as it pertains to a legal order which is generally sanctioned. This 
means that coercibility and sanction are attributes or elements concern- 
ing the legal order as a whole, as a collective object of knowledge, and 
not each individual rule. Since there is no international enforceable 
legal order, we may say that at least those international rules which are 
part of the national orders are real law. The remaining international 
rules are ideal principles or precepts. 
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It makes no sense to say that something is a wrong because punished, 
but it makes sense to say that something, being a wrong or because it is 
a wrong, ought to be punished. It makes sense to talk of obligations 
which are not punished by the government, because their performance 
is left to other stimuli and not to public force, but it does not make sense 
to speak of punishment without obligation. For the same reason, it 
makes no sense to speak of a remedy without a right for which the 
remedy affords protection. It does not matter whether the right is 
express or implied. Whenever a remedy is granted, a right is presup- 
posed, logically. Changing Judge Hand’s phrase, we may say: “A 
remedy without a right is a meaningless scholasticism,” or a sadistic 
aberration. 


In order to evade the conclusion that constitutional directives to 
officials, which are not enforceable by courts, those prescribed to the 
President of the Republic, for instance, are legal duties, it is said that 
they are legal powers and privileges, permissive norms.’* Thus, if the 
President acts in accordance with the directive the courts will support 
him; if he does not, he is not sanctioned because he is not obligated to 
act. This would mean that the President is permitted to act or to omit 
to act, at his discretion, as if the directive to enact and enforce the law 
had been issued in order to contribute to his personal interests and not 
to the conservation of the legal order itself. In the same manner, the 
Supreme Court is obligated, not simply permitted, to apply the Consti- 
tution, even if behavior contrary to that prescribed by law is not 
punished. The /aw that refers to the behavior of the justices of the 
Supreme Court involves the fusion of legal rights (authorization of 
behavior) and legal duties (prohibition of behavior),’* as follows: 
(a) Each justice is legally authorized to render decisions in accordance 
with the Constitution; and (b) legally prohibited from omitting to do 
so. To regard a justice of the Supreme Court as the subject of a permis- 
sive right is to say that he is simultaneously authorized to decide and 
not to decide in accordance with the Constitution, which is absurd. 
This consequence follows necessarily because the formal structure of a 
permissible right is represented by stmultaneous authorization of action 
and omission respecting the same behavior. If we hold that law is law 
only when enforceable, then only the following alternative is left: 
(a) The Supreme Court justices are /egally authorized to do and 
(b) morally forbidden to omit doing the same behavior, which is 


absurd. 


The only way to capture the elements of law is to look for them in 
law itself as an instrument of social ends and not in preconceived 


12 Edwin W. Patterson, Jurisprudence (Brooklyn, 1953) at 168. 

13 For analysis of legal duties and their fusion with legal rights, to form what I call 
rights which are obligatory in their exercise, see my book, El Estudio del Derecho 
(México, D.F., 1953) Chapters VI and IX. 
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theories. In order to explain legally all aspects of the exterior behavior 
of laymen and government officials, we must conclude that sanction 
and enforceability are not invariable elements of each individual legal 
rule, but only of the legal order as a whole. For these reasons, I fully 
agree with the statement of Mr. Justice Frankfurter: “The (Federal) 
Constitution has many commands that are not enforceable by courts 
because they clearly fall outside the conditions and purposes that cir- 


cumscribe judicial action.” 


The obligatio naturalis gives the clue to the solution of our problem, 
for it shows the existence of unenforceable obligations, which, never- 
theless, are /egal obligations, pertaining to positive law. 


Under French law (section 1235, Civil Code), if a debtor voluntarily 
pays a prescribed debt or a gambling debt, he is not entitled to resti- 
tution. From this I derive the necessary conclusion, based exclusively 
on law, that said payment is payment of a legal debt; otherwise it 
would be a case of mistake, unjust enrichment, lack of consideration, 
or whatever you wish, but not payment of a legal debt. Consequently, 
it is not recognition or payment on the part of the debtor nor enforce- 
ment by the Government which makes the debt legal. We must not 
confuse the existence of a legal obligation with its payment or enforce- 
ment; payment is legal and enforceable because and only if a legal 
debt exists previously. Payment is left to the will of the debtor, in the 
obligations under consideration, which means that such obligations are 
not enforceable in case of nonpayment but are enforceable in case of 
voluntary performance. We find in this type of obligations all the 
elements constituting a legal duty, for even voluntary performance is 
typical of all legal obligations. Compliance in all obligations requires 
certain behavior of the debtor, his voluntary behavior. The only differ- 
ence is that in the case of certain obligations force may not be used as a 
substitute for voluntary performance, while in others it may be used. 
Force, enforcement, coercion, relate to obtaining desired behavior and 
not the existence of an obligation. They have to do with the efficacy 
of law. 


It would be interesting to determine whether judges in England and 
in the United States have granted restitution in cases of voluntary pay- 
ment of obligations, before there was a legal remedy for such obliga- 
tions, in common law or in equity. Whenever a new remedy was 
granted in equity, which did not previously exist at common law, it 
implied the recognition of a legal obligation existing prior to the 
decision, for which before there was no remedy. It implied the exist- 
ence of a right without a remedy, and the object of the decision was to 
provide a remedy, for as stated above, how can a judge create or grant a 





14 Patterson, op. cit. 167. 
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remedy if he does not accept the previous existence of a wrong, and 
how can there be a wrong if there be no violation of a previous existing 
substantive right? In other words, a person cannot commit a wrong if 
he does or omits to do what the law allows or authorizes him to do or 
not to do. He can only do wrong when his behavior is prohibited by 
law, when he violates a legal duty. 


Besides performance of obligations which do not give rise to resti- 
tution, the preceding analysis also explains judicial decisions which are 
merely declaratory. Do these not imply the existence of substantive 
rights which are not necessarily enforceable? Therefore, the concept 
of unenforceable obligations makes sense from the historical as well as 
from the practical point of view, and it has been sufficiently substanti- 
ated from a scientific point of view. 


IV 


Having established the existence of unenforceable rights in positive 
law, we have to face the fact that some writers deny that the concept of 
right itself is acceptable. Professor Karl N. Llewellyn,” calls attention 
to the change from a concept of law as a remedy to that of law as a 
right, regretting that this change implies too great a sacrifice, since we 
thereby move away from the investigation of facts, introducing two 
different meanings of the word rule, with consequent ambiguity. He 
asserts that a rule may be prescriptive, e.g., “this is what ought to be; 
what the judges ought to do in such cases,” or it may be descriptive as 
n “this is what zs; and what the judges actually do in such cases.” 
He tells us that “right adds nothing to descriptive power,” as if the sci- 
ence of law were the description of what is and not the study of pre- 
scriptions, of what ought to be. Even when we assert that something 
happened, it has legal relevancy when it appears as the performance 
of what ought to have happened or as the violation of the behavior 
prescribed. Reality is converted into legal reality, a natural phenomenon 
into a legal phenomenon, only by reference to law. Never will the 
description of reality give us any /egal knowledge; it will always be 
the law which must serve us to convert reality into legal reality. Apart 
from law it is indifferent, except from the moral point of view, whether 
we kill or respect the life of others, whether we comply with our 
promises or not, etc. Mere description of a person’s behavior is com- 
pletely incapable of giving us any legal knowledge. In order to say that 
certain behavior is the condition for becoming an owner or for the 
acquisition of a right or for assuming an obligation, we must refer the 
behavior in question to law. To assert that a certain behavior is legally 





15 “Realistic Jurisprudence, The Next Step,” 30 Columbia Law Review (1930) 431. 
Also in Jerome Hall, Readings in Jurisprudence, 1095. 
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permitted or prohibited, we must determine whether it is the content 
of a right granted by law or of a duty prescribed by law. By law I mean 
express or implied rules of conduct, of regulated social behavior, 
whether written or oral, whether legislated, judge-made, or derived 
from custom. The green light in the street means permission to move, 
and the red light prohibition to move; they are expressions of law. 
In order to formulate and use a legal right as a necessary instrument 
of legal thought, it does not have to be conceived as a substance, nor 
need we identify it with the interests for whose protection it is created, 
for such identification will lead to the complete subjectivity feared by 
Professor Llewellyn. If we start from the premise that law is not an 
invitation or an advice, but the obligatory regulation of the exterior 
behavior of men, we see that such regulation can only refer to authori- 
zations and prohibitions of acts and omissions. We may baptize authori- 
zations of behavior with the name of /egal or substantive rights and 
prohibitions with the name of Jegal duties. When we do something 
permitted by law, the judge and the government officer ought to pro- 
tect us, and when we do something prohibited by law they ought to 
impose the corresponding sanction; whether they do so or not has to 
do with the application of law and not with its existence or nature. 


While in the evolution of both Roman and Anglo-American law 
rights and duties seemed to appear when their remedies were recog- 
nized by a court, it is obvious that no remedy is justified axiologically 
nor logically tenable if it is not implicitly accepted that the behavior or 
the interest protected merited protection before the remedy was actu- 
ally granted, and not because it was granted. And this is only to say 
that certain behavior ought to be permitted (legal right) or prohibited 
(legal duty) and for this reason it ought to be sanctioned. Thus, both 
from the axiological and from the logical point of view, legal right and 
legal duty are not derived from the concept of remedy, sanction, or 
coercion, but from the social values, interests, and convenience, ex- 
pressed in the legal regulation of behavior. They are necessary instru- 
ments of legal thinking. 


Professor Llewellyn invites us to focus our attention on the “area of 
contact between judicial (or official) behavior, and the behavior of 
laymen; that the substantive rights and rules should be studied not as 
self-existent, nor as a major point of reference, but themselves with 
constant reference to the area of behavior contacts,”* which is per- 
fectly sound when you are looking for legal behavior and not for law 
as such. The trouble with this cult of the real, of behavior, as against 
what this author considers mere words and concepts, is that law is 
neither matter nor a natural phenomenon nor behavior, but something 


16 Op. cit., 443. 
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conceived by man, in accordance with his concept of social values and 
his interests, precisely for the purpose of giving to reality and to be. 
havior a new meaning not found in nature, in description, in photog- 
raphy, a legal meaning. This denotes the value-oriented regulation of 
external behavior, of commissions and omissions, through authoriza- 
tions and prohibitions, expressed in legal rights and duties. The insist- 
ence that the concepts of right and duty are not justified, inviting us to 
go back to remedies, is based on the belief that law is concerned only 
with punishment and, consequently, that the normal behavior of men 
in a well-ordered society has no legal meaning; while the insistence 
that we confine ourselves to facts, if taken seriously, would prevent all 
legal knowledge. Hence the study of behavior as such, as a description 
of natural objects, is legally meaningless. Furthermore, we must 
examine the legal significance of human behavior, not only in relation 
to judges and government officials (area of contact), but also as the 
behavior of individuals in their relations to other individuals. Thus the 
concept of substantive rights and legal duties, that give legal signifi- 
cance to the behavior of laymen, is as important and more frequent in 
its use, a million times more frequent than the so-called “real” rules 
concerning the behavior of judges and government officials. 


For Professor Llewellyn, who abhors words and loves facts, the cru- 
cial fact is to determine how judges behave. This knowledge, of course, 
is very interesting and useful to lawyers and to legislators, but no 
behavior, not even the behavior of judges and government officials is 
law, and to give any legal relevance to the judge’s behavior or indeed to 
any behavior, facts by themselves are useless. We must have a rule, 
implied or express, written or oral, that tells us one of the four possible 
legal meanings corresponding to facts and to behavior: (1) That the 
behavior is the condition (operative fact) for the granting of rights and 
the prescription of duties; for example, that a contract (behavior) is the 
condition for the authorization to an individual to use a certain tract 
and the prohibition on others to use the same land. (2) That a certain 
behavior is the exercise of a legal right: for example that the use that 
we see or that is mentioned and proven to the judge, is the exercise of 
the right to use. (3) That a certain behavior is compliance with a legal 
duty; for example, in the case of the above contract, nonuser on the part 
of everyone except the person authorized, is behavior prescribed by law. 
Finally, (4) that a certain behavior is a violation of a legal duty; for 
example, when persons prohibited to do so use the land above-men- 
tioned, their behavior is behavior contrary to that prescribed by law. 
Now these concepts, legal right and legal duty and their legal condi- 
tions, give legal meaning to all kinds of exterior behavior and facts, 
and not only to the behavior and facts related to judges. 
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Of course, I do not deny the importance of facts, for the only purpose 
of law is to give facts a new meaning, a prescriptive, a value-oriented, 
a legal meaning. And I do not deny the importance of the judge’s 
behavior, for it is needed in the determination, recognition, and enforce- 
ment of rights and duties. I do not deny nor as a practising lawyer 
ignore the many factors that determine the judge’s decision. Neverthe- 
less, I hold that it is not only important, but indispensable, to formulate 
legal concepts, in order to know the reality of facts and behavior, as 
legal reality. The circumstance that law is not a corporeal being, nor a 
material fact, does not mean that it is only words. A mathematical 
formula is not a corporeal entity nor a material fact, and nevertheless, 
it is something, not a substance of course, but the expression of a neces- 
sary relation. In the same manner, law is the regulation of value- 
oriented and obligatory relations among men. 


The distinction made by Professor Llewellyn between rea/ rules and 
rights and paper rules and rights, conceiving the first as the remedies 
and behavior of courts, as rules descriptive of behavior, and the second 
as doctrine, as what the books say about law, may be made with some 
sense. But it lacks scientific foundation, if we believe that the descrip- 
tion of how judges behave will give us law. We may give an objective 
and exhaustive description of the behavior of judges, but if we do not 
carry with us the concept of law, the description is absolutely mean- 
ingless from the legal point of view. What Professor Llewellyn has not 
been able to see is that the only pertinent behavior of judges for the 
world of law is description of prescriptions. When the judge declares 
that defendant owes the amount claimed by plaintiff he is not making 
a statement of fact (a description), that defendant has paid, for in- 
stance; he is declaring that defendant ought to pay. The grammatical 
structure of an assertion may induce us to believe that we are describing 
a fact when in reality we are describing a prescription of law. Thus the 
statement that John owes Peter two hundred dollars is not of the same 
nature as the statement that John has two hundred dollars. The second 
statement is a statement of fact; the first means that in accordance with 
law John is obligated to pay to Peter the amount of two hundred 
dollars. When the judge confirms this legal relation, the meaning of 
the judge’s confirmation is prescriptive. 


The sum total of all such declarations, decisions, and judgments is 
the law as conceived by judges, the law that will probably be applied in 
future cases. But it is a misconception to consider it as the behavior 
of judges; it is the description of law as seen by judges. Only the product 
of the judge’s behavior, as an expression of legal relations pertaining 
to others, is relevant. The behavior of judges itself has legal meaning 
only when regarded as compliance with or violation of their legal 
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duties. In the same manner, the external behavior of the remaining 
individuals becomes legally meaningful by reference to rights and 
duties, i.e., as behavior authorized or behavior prohibited by law. 

The fact that judges do not behave in accordance with norms pre- 
scribing their behavior or the fact that norms leave an ample margin 
for discretion does not mean that norms are paper rules, mere words. 
It only means that judges may ignore such rules or that in applying 
them they may be influenced in their decisions by many real factors, 
historical factors, their background, their personal make-up, etc. But 
this happens in relation to all human effort. All this does not justify the 
belief that adjudication is independent of law, a mere hunch, as con- 
ceived by the late Judge Frank” or that law, real law, is limited to 
judicial activity, for we have seen that judicial activity is not law at all. 
The initial step in decision may be inspired by intuition or hunches, 
but its justification must be based on scientific grounds. And scientific 
grounds are not facts, but the sufficient reason that governs and 
explains them.”* 


V 


Now we are ready to formulate the concept of adjudication, since 
we know what a substantive right is and we know that it has a meaning 
independent of the legal remedy, sanction, and coercibility. We have 
to ascertain the legal nature of the judge’s activity when not legislative 
or administrative, and then it will not matter whether the same activity 
is performed by the legislator or the administrator, for then we shall 
know what adjudication is in itself, independently of the government 
official who performs it. We shall know that the right to petition such 
activity is the legal action, whether it be directed to an administrative, 
legislative, or judicial official, and we shall also know that the legal 
remedy we seek is not the constitution, declaration, or enforcement of 
rights through any means whatever, but only through adjudication. 
In order to accomplish our end, it is necessary to forget all preconcep- 
tions, even if called legal knowledge, and to go straight to our object 
and let it show itself to us. We must find adjudication as a legal object 
of knowledge and in order to do so we must find it in law and through 
law: 


17 “What Courts Do in Fact,” 26 Illinois Law Review (1931-32) 645, 662. 

18 Knowledge of all the factors that influence a judge is important in order to make 
a prophecy regarding his decisions and also in order to formulate law in accordance 
with such knowledge. In this respect, legal psychology (the psychology of judges, for 
example) and legal sociology are very useful in the drafting of law and in its applica- 
tion. Indeed, the realistic and sociological schools in the United States have contributed 
greatly to the destruction of the belief in the magic of legislated rules and of formal 
logic as the sole instruments of legal decision and social behavior. See Roscoe Pound, 
Outline of Jurisprudence, (Harvard University Press, 1943) 24-39. 
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1. We see that the adjudicative activity invariably starts when the 
plaintiff files his petition in court; in other words, when he exercises his 
legal right to petition the services of the judge. Here we have a legal rela- 
tion formed or existing between plaintiff and judge. The plaintiff has the 
right to petition the services of the judge, and the judge has the duty to 
render his services. The judge is not always under a duty to grant what 
is petitioned, to constitute, to declare, or to enforce a substantive right, 
but only to decide the case. In those cases in which he is not obligated 
to render a decision, the plaintiff has no right of action. 


A similar relation is formed between the defendant and the judge, 
when the first is summoned and defends himself: he exercises his right 
to defend himself, and the judge has the duty to hear him. In other 
words, he also petitions the services of the judge, requesting him to 
apply the law to the concrete case. Therefore, in adjudication we have 
always a first legal relation existing between the parties, a plaintiff and 
frequently a defendant, who exercise their rights of action and defense, 
respectively, and the judge, who has the obligation to render his 
services, by applying law to the concrete case submitted to him. He 
applies law even when he formulates the rule, for the law directs him 
to formulate the rule for a concrete case not covered by rules already 
in force. 


2. The above relation, which may be termed a /egal relation of the 


first type, exists also and always in administrative acts, when a citizen 
or other person requests or petitions the services of the government, or 
when, for instance, the government requires payment of taxes from 
taxpayers. But only in adjudication and always in adjudication is there 
an additional legal relation which may be called a legal relation of the 
second type. The judge complying with his duty, described in the first 
relation above-mentioned, declares the existence or nonexistence of a 
legal relation between the parties, plaintiff and defendant. In this 
second kind of legal relation declared by the judge or by any govern- 
ment official empowered to do so, such judge or official is never a party 
or a subject of the relation, for he declares the existence of legal rights 
and duties of which he is not a subject. If the government official or 
department that renders the decision is a subject of the right or duty 
declared, then the declaration is an administrative act, for then we have 
a legal relation of the first type. It does not matter whether the public 
oficial making the declaration is a judge or a member of the executive 
or even of the legislative power; if the two kinds of legal relations are 
present, the process is intrinsically adjudicative, whether or not it is so 
classified from the point of view of the division of powers. 


We have contentious or litigious adjudication when one of the sub- 
jects of a legal relation of the second type asserts a right opposed by 
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the other party. We have voluntary adjudication when there is no con- 
troversy, for example, in marriage’® or divorce by mutual consent. 


Briefly, the coexistence of both kinds of legal relations gives the 
essence of adjudication. In the first, a public official or department is 
a party, being obligated to render his services (decision), but never in 
the second, which is always a legal relation referring to the rights and 
duties of others (plaintiff and defendant in judicial adjudication). 


The definition given above is applicable to all categories of judicial 
decisions and processes found in practice in Mexico, when a judge orders 
the payment of a certain sum, declares the existence of a right, or con- 
stitutes a right through a judicial decision. It is applicable to a defini- 
tive as much as to an interlocutory decision, to a decision given by an 
official who is formally a judge as well as to a decision rendered by an 
administrative court or by an arbitrator; it is applicable also to civil, 
commercial, labor, and criminal cases. I believe that this is also true in 
the United States, under common law or equity, under state as well as 
federal law. 


In Mexico, for example, when the Department of Income Tax 
declares the existence of a credit against the taxpayer and collects it, 
this constitutes an act of administration, for it declares the existence 
of a right in favor of the government and a duty against the taxpayer, a 
legal relation in which the subject is the official empowered to deter- 
mine the amount of the tax and to collect it, by force, if necessary. But 
the same declaration when made as a result of an action in court,— 
whether administrative or judicial_—in which the court declares the 
existence or nonexistence of a legal relation between the government 
(tax department) and the taxpayer, and to which the judge or public 
official who makes the declaration is not a party, is adjudicative. Simi- 
larly, when the judge declares that the plaintiff is the owner of a 
certain property and there is no controversy, this adjudicates the exist- 
ence of a legal right in favor of the plaintiff as against everyone: where 
there is a controversy, the decision of the judge establishes the existence 
of a legal right in favor of plaintiff, as against everyone, and specifically 
denies this right to the defendant.” 


19] do not claim that marriage is judicial adjudication; still less do I claim that it is 
litigious adjudication. I only claim what is obvious: that the competent official declares 
the existence of or creates a legal, obligatory, and enforceable relation between husband 
and wife, and that said official is not a party to said relation. It will help us to get used 
to this concept if we recognize that divorce is an act of adjudication only because the 
judge declares the nonexistence or destroys a legal relation previously existing between 
husband and wife, to which relation the judge is not a party. There is adjudication in 
both the creation and the extinguishment of legal relations by government officials 
who are not parties to said relations. 

20 Articles 1156 and 1157, Civil Code for the Federal District and Territories of the 
Republic of Mexico. 
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Apparently, this concept of adjudication is similar to that based on 
the idea that a person cannot be a judge in his own cause and that, 
therefore, the essence of adjudication lies in its being an authoritative 
decision rendered by a third party. Obviously, there can be no adjudi- 
cation if the decision is rendered by one of the parties to a controversy, 
which is the condition to which adjudication is subject; but the impor- 
tant thing is to determine what in itself is a decision rendered by a 
third party which constitutes adjudication. The third party (judge or 
public official) in adjudication decides always and exclusively respect- 
ing the existence or nonexistence of a legal relation to which the person 
or government department rendering the decision is not a party. In 
order to prove that the idea of an umpire or of a decision rendered by 
a third party is not enough, it may be noted that under Mexican Law, 
where several persons request a mining concession from the Depart- 
ment of Mines, the Department is a third party as respects said persons. 
Nevertheless, the decision of the Department is an administrative act, 
for the reason that the government official determines the existence of a 
legal relation between one of the interested parties and the Department. 
This serves to illustrate that one may be an interested party without 
being subject to the corresponding legal relation. 


This concept of adjudication™ has been criticized on the ground that 
divorce by mutual consent and marriage generally have been con- 
sidered as administrative acts because there is no controversy. But, as 
has been seen, judicial adjudication does not depend on the fact that 
the defendant appears in court or defends himself or makes a con- 
fession; it depends on the nature of the act itself. For this reason, there 
may be administrative acts with controversy and adjudication without 
controversy, but in all cases of adjudication a public official declares 
the existence or nonexistence of a legal relation to which the official 
is not a party. 


This concept of adjudication has also been criticized since in effect 
it assimilates voluntary adjudication (marriage and divorce by mutual 
consent, for example) with the activity of a notary public. Nevertheless, 
these are clearly and essentially different. The notary never creates, 
recognizes, nor enforces legal relations but a/ways confines himself to 
certify that others, the parties to a contract, for example, have before 
him, created, modified, transferred, or extinguished legal relations. In 
adjudication, a public official declares the existence or nonexistence of 
legal relations and Azs declaration is always obligatory; the notary 
certifies that others have made such a declaration. 


An interesting case under Mexican Law, because it apparently rep- 
resents an exception to my concept of adjudication, is the probating 


*1 As formulated by the author in El Estudio del Derecho, Chapter XIV. 
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and administration of an estate outside of court, through a notary 
public.” In this case, if we do not analyze carefully the notary’s activity 
we are tempted to identify it with that of the judge, since both are 
related to the same process, the probation of an estate. However, the 
essential distinction rests in the fact that the notary only certifies agree- 
ments made by the heirs among themselves, but never declares who are 
the heirs and what part of the estate belongs to each one of them. For 
this reason, the moment a controversy arises among the heirs or 
with a person pretending to be an heir, the case reverts to the judge who 
alone is authorized to make obligatory declarations in such case. If 
the law of any other country should authorize a notary to make such 
obligatory declarations, then we would simply say that there the notary 
is invested with adjudicative powers. 


Others object to my concept of adjudication as being applicable only 
to the modern state in which the government itself is subject to adjudi- 
cation to determine the existence or nonexistence of legal relations 
involving another official or government department as a party. This 
objection does not stand the moment it is perceived that when the 
monarch himself or an official who takes orders from an absolute mon- 
arch declares the existence or nonexistence of legal relations to which 
individuals or private entities are parties, this is an act of adjudication. 
When the monarch or his subordinate is a party to the relation declared, 
then the declaration is administrative. For this reason, review of an 
administrative act by a superior officer, from whom the officer who 
rendered the decision takes orders, is an administrative act.” 


22 Articles 872 ot 876 Code of Civil Procedure for the Federal District. 
23 The following practical cases illustrate the separate existence as well as the co- 
existence of substantive rights and legal actions: 


1. When a creditor seeks payment in a law suit, and the judge grants what he 
demands, both the right petitioned and the right to petition exist. In the relation founded 
in the right to petition, in the right of action, plaintiff has the right to the services of 
the judge; in the relation declared by the judge, plaintiff has a right which is correlative 
to defendant’s duty. In this example, both the substantive right and the legal action 
exist and by using my concept of adjudication both are clearly distinguished. 

2. If a person agrees to sell narcotics and thus to render services to a third party in 
exchange for a salary or commission, the law does not recognize that this agreement 
has any legal effect. The person so employed has no credit as against his employer. But 
in accordance with Mexican law neither does this person have a legal action, nor a legal 
remedy, as the judge must reject this kind of complaint without hearing the case. 
This civil consequence is independent of criminal prosecution. Consequently, the plain- 
tiff in this case has no right against the judge, nor a legal remedy, nor a right against 
his employer. There is no substantive right, no legal action, no remedy, and no adjudi- 
cation. The fact that the judge decides to reject the complaint presented by plaintiff 
does not show that said plaintiff has here a right of action, since the judge, by his 
decision, denies this very right. 

3. Whenever the judge hears the case and decides against the plaintiff, there is an 
action without a right. Here the judge renders his services in compliance with his duty 
corresponding to the right to petition or the right of action granted by law to the 
plaintiff, and in so doing the judge declares that the substantive right claimed by 
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The end of adjudication is to provide for impartiality in the declara- 
tion and enforcement of law; this instrument conceived by men, 
adjudication, consists in the declaration and sometimes the enforce- 
ment of legal relations in which the official making the declaration is 
not a subject of the relation declared. I do not mean that a responsible 
civil servant will be partial in administrative acts and always impartial 
in judicial adjudication; my only purpose is to define the different 
nature of each kind of act from the legal point of view. 


A judge may render a decision which in itself is not enforceable, 
as when he merely declares that a right exists and no execution is 
necessary. This is the case of purely declaratory decisions which do 
not call for enforcement; here we have the exercise of a legal action, 
which is the petition to the judge to render a decision, a substantive 
right, and a legal remedy, which is the declaration by the judge that 
the right exists, but no enforcement. It is true that an enforceable 
judicial decision may be obeyed voluntarily, in which case the use of 
force is not needed. But my distinction does not refer to the execution 
of an adjudicative decision, which is a fact: it refers to the /egal nature 
of such a decision. For this reason, it is important to distinguish 
between coercibility and coaction or compulsion. The first is the legal 
possibility of making use of force in order to obtain compliance, while 
the second is a fact, the actual use of force. 


Now, the determination when to use public force to obtain the 
desired behavior from defendant is a procedural question; it is a part 
of adjudication pertaining to public law; it is part of a legal remedy, 
though not an invariable nor an indispensable part. Analysis of the 





plaintiff does not exist. This illustrates that a right claimed by plaintiff does not exist. 
This illustrates that a right of action may exist without a substantive right or a legal 
remedy. On the other hand, the legal remedy implies the existence of the substantive 
right and the right of action. 

4. There is a case in French law in which we find the existence of a right but no 
remedy and no action. Thus, in case of a credit derived from gambling, the credit may 
not be enforced by judicial process, in accordance with section 1965, French Civil Code. 
But the same Code recognizes the existence of the credit in section 1967, declaring that 
voluntary payment of such a debt does not give a right to restitution. 

5. Under the law in force in Mexico, in case of a complaint based on a negotiable 
instrument, when the action is directed against the last endorser of a promissory note 
or bill of exchange, the creditor having failed to protest the document on maturity, for 
non-payment, the privileged action, called the executive action in civil law countries, 
will be rejected by the judge without hearing the case. 

Thus, Article 156 of the French Code of Commerce and Article 160 of the General 
Law of Negotiable Instruments of Mexico deny the right to petition through this 
rigid and privileged means, although the creditor’s substantive right against the 
last endorser still exists and he may obtain a legal remedy, the recognition and en- 
forcement of his right, through the right of action granted by law for the enforcement 
of rights in general, called by us the ordinary action as distinguished from the extraor- 
dinary executive action. This special action resembles actions granted by the common 
law formulary system, in which relief is denied if the proper action is not used, 
although the substantive right may exist together with relief in equity. 











282 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


question whether prescription bars the right or the remedy has forced 
us to distinguish clearly between right and remedy. We have been led 
to determine that through the legal remedy the judge adjudicates, that 
is, creates a right, or recognizes or clarifies one and usually enforces it, 
The only essential element of our problem left for study is the concept 
of prescription. 


In spite of the fact that sections 1234 and 2219 of the French Civil 
Code declare that prescription destroys the right, section 1235 of the 
same Code prescribes: “All payments imply the existence of a debt; 
payments without a debt are subject to restitution. Restitution is not 
admitted in relation to natural obligations (read unenforceable obliga- 
tions), which have been voluntarily performed.” 


French judicial decisions and doctrine uniformly accept the 
following: 


1. A debtor may renounce prescription (section 2220). 


2. But if he pays after prescription has run out, he does not make a 
gift; he pays a legal debt. 


3. A debtor who voluntarily pays is not entitled to restitution, for 
the creditor has not been unjustly enriched. 


4. A debtor can always be sued, even when the period of prescription 
has expired, but the judge cannot enforce the obligation if the 
defendant objects on the ground of prescription. Nevertheless, if he 
pays even after a judicial decision has been rendered in his favor, he 
may not claim restitution. Therefore, in the meantime he still owes, 
which means that the debt exists; it was not destroyed by the lapse of 
time nor by the judicial decision in his favor; but his obligation is not 
enforceable. By enforceable I mean the legal possibility of obtaining 
the desired behavior (payment) even against the will of the debtor and 
by force. The problem which was used as a pretext for this study has 
been solved: prescription never affects the existence of substantive 
rights; it invariably deprives them of enforcement. Enforcement in 
adjudication is always a part of the legal remedy. Consequently, pre- 
scription is the denial or extinguishment of the legal remedy; it invaria- 
bly bars the remedy, and it never bars the right. The fact that prescrip- 
tion is invariably a part of the remedy and not of substantive law does 
not imply acceptance of the doctrine that being procedural it pertains 
to the /ex fori for the purposes of conflict of laws. There may be reasons 
of great weight which might call this traditional principle in question 
for the purposes of international private law, but the object of this 
study is limited to determining whether prescription is substantive or 
remedial in nature. 
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PAOLO CONTINI 


International Commercial Arbitration 


THE UNITED NATIONS CONVENTION ON THE 
RECOGNITION AND ENFORCEMENT OF 
FOREIGN ARBITRAL AWARDS 


PRELIMINARY 


With the expansion of international trade in recent years, the business 
world has been increasingly reluctant to litigate in courts of law differ- 
ences arising from international commercial transactions. Ability to 
communicate and commute with distant places with the utmost speed 
enables a merchant today, in a few minutes or hours, to conclude a 
contract abroad which a generation ago would have taken weeks or 
months. When, however, it becomes necessary to resort to the ma- 
chinery of justice to settle a dispute connected with that contract, the 
jet gives way to the horse-and-buggy. To obtain and enforce a judg- 
ment in another country is still a complicated, time-consuming, and 
expensive operation. It is not surprising, therefore, that businessmen 
have been turning with increasing frequency to arbitration as a quicker 
and simpler means of settling international commercial disputes. 

The growth of arbitration has not been universally acclaimed. In 
some legal circles it was, and still is, feared that where arbitration gains, 
due process of law is bound to lose. Speaking of arbitration, a French 
jurist exclaimed: “Elever trop haut ses bienfaits, serait préférer l’ombre 
de la justice a l’éclat dont elle brille sur le siége des magistrats.”” Pro- 
fessor Nussbaum, one of the early supporters of arbitration, cautioned: 
“It will be admitted that the increase of arbitration might endanger 
state jurisdiction and the high ideals of impartial justice, if legislative 
and judicial measures for the remedy of abuses were not provided.” 
On the other hand, trade circles have been strongly in favor of arbitra- 
tion because of its practical advantages. Herbert Hoover, while Secre- 
tary of Commerce, wrote: “Not only does this trade machinery relieve 
the congestion in the courts, but it relieves the taxpayer from assessment 


Paoto Contin1 is Senior Legal Officer, Office of Legal Affairs of the United Nations. 
The views expressed in this article are the personal views of the author. 

1Garsonnet et César-Bru, 8 Traité théorique et pratique de procédure civile et com- 
merciale (1925) 451, quoted in Klein, Considérations sur l’arbitrage en droit interna- 
tional privé (Bale, 1955) 9. 

2 International Year Book on Civil and Commercial Arbitration, edited by Nussbaum 
(New York, 1928) Introduction, xi. 
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for additional facilities. In other words, business taxes itself to pay the 
cost of keeping commercial peace.”* 


1. DEVELOPMENT OF ARBITRATION 


During the last thirty years or so, and especially since the end of the 
second World War, there has been a noticeable movement in favor of 
arbitration. Arbitration facilities and institutions have increased. It has 
been estimated* that there are more than 120 trade associations and 
commodity exchanges offering facilities for the arbitration of com- 
mercial disputes relating to specific commodities. Arbitration facilities 
for any commercial dispute are provided in about 40 countries by 
chambers of commerce and national and international arbitral bodies, 
Some private organizations, such as the International Chamber of Com- 
merce, the American Arbitration Association, the Inter-American Com- 
mercial Arbitration Commission, the Comité Frangais de |’Arbitrage, 
and the Netherlands Arbitration Institute, have actively promoted the 
advancement of arbitration. 

The literature on the subject of arbitration, which was insignificant 
until the early twenties, has become quite extensive.” Two current 
periodicals, the Arbitration Journal published by the American Arbi- 
tration Association, and the Revue de l’Arbitrage published by the 
Comité Frangais de l’Arbitrage, are devoted exclusively to arbitration. 
A recent valuable survey of the arbitration law in sixteen European 
countries and the United States is contained in a handbook entitled 
International Commercial Arbitration, published by the Union Inter- 
nationale des Avocats in 1956.° Another handbook with a similar scope, 
covering fifty-three countries, was published in 1949-51 by the Inter- 
national Chamber of Commerce under the title Commercial Arbitra- 
tion and the Law throughout the World. 

Since 1954 the Working Group on Arbitration of the United Nations 
Economic Commission for Europe (ECE) has done a substantial 
amount of research and studies on different aspects of arbitration within 
the ECE region. These include a compilation of national laws’ and 


3 Year Book on Commercial Arbitration in the United States, 1927, prepared by the 
American Arbitration Association (New York, 1927) Foreword, vii. 

* Activities of Inter-Governmental and Non-Governmental Organizations in the Field 
of International Commercial Arbitration—Consolidated Report by the Secretary-General, 
U.N. document E/CONF.26/4, 24 April 1958. 

5In 1926 Nussbaum founded the Internationales Jahrbuch fiir Schiedsgerichtswesen 
in Zivil- und Handelssachen; four issues of which appeared in 1926, 1928, 1931 and 1934. 
The English translation of the first volume of the Jahrbuch was published in the United 
States in 1928 under the title International Year Book on Civil and Commercial Arbi- 
tration, In 1927 the American Arbitration Association published the first Year Book on 
Commercial Arbitration in the United States. For recent bibliographies, see Arbitration 
Bibliography, published by the American Arbitration Association in 1954, and Domke, 
Cases and Materials on International Trade Arbitration (mimeographed, 1958). 

6 The second volume will deal with other countries, in particular Latin America. 

™U.N. document TRADE/WP.1/2 and Add. 1-7. 
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bilateral agreements” relating to international commercial arbitration, 
and a Handbook of national and international institutions active in 
that field.” Having made an analysis of the problems which have given 
rise to practical difficulties,"® the Working Group has now under con- 
sideration two projects seeking to provide possible solutions: a draft 
model arbitration rules“ for use where no agreement can be reached on 
the arbitral procedure, the choice of the presiding arbitrator, or the 
place of arbitration; and a draft European Convention” for the purpose 
of dealing with aspects of international commercial arbitration not 
covered by the United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. The Economic Commission 
for Asia and the Far East (ECAFE) has also begun a study of inter- 
national commercial arbitration and has issued a report on arbitral 
legislation and facilities in countries of the ECAFE region.”*® 

The favorable trend towards arbitration has been reflected also in 
legislative enactments, international treaties, and other measures by 
which arbitration has gradually acquired a more solid legal standing. 

On the national level some instances of this trend are the French 
law of December 31, 1925, recognizing for the first time the validity of 
arbitration agreements, the provisions of arbitral procedure contained 
in the Finnish Code of Civil Procedure of February 4, 1928, the 
Swedish laws of June 14, 1929, on domestic and foreign arbitration, the 
English Arbitration Act of 1950, and the Spanish Civil Arbitration 
Act of December 22, 1953. At common law arbitration was regarded as 
largely subsidiary and subordinate to the king’s courts. As was held in 
Kill v. Hollister in 1746, the “agreement of the parties cannot oust this 
court.”"* In most of the states of the United States arbitration as a 
means of adjudication of disputes may still be frustrated by the old 
common law rule that an agreement to arbitrate is generally regarded 


8U.N. document TRADE/WP.1/10. 

®U.N. document TRADE/WP.1/15 and Add. 1-7. 

10U.N. document TRADE/WP.1/12. 

1U.N. document TRADE.WP.1/34. 

122U.N. document TRADE/WP.1/33. 

13U.N. document E/CN.11/TRADE/L.19. 

14] Wils. K.B.129 (1746). While this principle appears to be still valid today in 
England (see chapter on England by Sir Lynden Macassey in the Handbook on Inter- 
national Commercial Arbitration, published by the Union Internationale des Avocats, 
Paris, 1956), in practice the validity of an arbitration agreement is generally recognized. 
Under Section 4 of the English Arbitration Act of 1950, a party to an arbitration agree- 
ment may, instead of submitting a dispute to arbitration, institute an action at law. The 
court, however, upon application by the other party, has discretion to stay the pro- 
ceedings if satisfied that there is no sufficient reason why the matter should not be 
referred to arbitration. It is interesting to note that arbitration agreements covered by 
the 1923 Protocol on Arbitration Clauses fare better in English courts than domestic 
agreements. With respect to the former a court, if applied to, must stay the proceedings 
“unless satisfied that the agreement or arbitration has become inoperative or cannot 
proceed or that there is not in fact any dispute between the parties with regard to the 
matter agreed to be referred.” 
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as revocable.'® However, since the adoption of the New York Arbitra. 
tion Statute of 1920 seventeen states, including the major trade centers, 
have passed legislation providing that an agreement to arbitrate future 
disputes is valid, irrevocable, and enforceable. Any court action brought 
despite such agreement is to be stayed and referred to arbitration on the 
defendant’s motion. Similar provisions are included in the Federal 
Arbitration Act of 1925,"° which is applicable to maritime transactions 
and to transactions involving interstate or foreign commerce. In a 
further attempt to stimulate all the states of the Union towards the 
enactment of modern arbitration statutes, the National Conference of 
the Commissioners on Uniform Laws prepared and adopted in 1955 a 
uniform arbitration statute.”’ 

On the international level, there are numerous bilateral treaties 
including provisions for the enforcement of arbitral awards. As to 
multilateral treaties, the most significant developments since the First 
World War have been the Geneva Protocol on Arbitration Clauses of 
1923, the Geneva Convention on the Execution of Foreign Arbitral 
Awards of 1927, and the United Nations Convention on the Recogni- 
tion and Enforcement of Foreign Arbitral Awards of 1958, which are 
discussed below. While these treaties deal with the beginning and the 
end of the arbitration process (the recognition of the validity of the 
arbitration agreement and the enforcement of the award), other initia- 
tives have been taken in Europe and Latin America in the direction of 
harmonizing or unifying, on a regional basis, the rules of arbitral pro- 
cedure. In 1954 the International Institute for the Unification of Private 
Law prepared a Draft Uniform Law on Arbitration’® applicable to 
persons having their habitual residence in different countries. This draft 
sought to regulate all the phases of arbitration, including the validity 
of the arbitration agreement, the composition of the arbitral tribunal, 
the arbitration procedure, the award, its enforcement and setting aside. 
The Rome Institute’s draft has been examined and amended by two 
legal committees of the Council of Europe, but no decision has yet 
been made on the next step. Another European initiative along some- 
what similar lines is the previously mentioned Draft European Con- 
vention prepared by the ECE Working Group on Arbitration. Since 
the First Pan American Financial Conference held in 1915, the Ameri- 


15 Hynning, “A Comparison of British and American Policies on International Com- 
mercial Arbitration,” International Trade Arbitration; A Road to World-Wide Coop- 
eration, edited by Domke (New York 1958) at 120. See also Lorenzen, “Commercial 
Arbitration—International and Inteéstate Aspects,” 43 Yale L.J.(1934) 716. 

16 Enacted into positive law by Act of July 30, 1947, c.392, § 1, 61 Stat. 669. 

17 Act Relating to Arbitration and to Make Uniform the Law with Reference Thereto. 
The Act was also approved by the House of Delegates of the American Bar Association 
on August 26, 1955. 

18 Draft Uniform Law on Arbitration in respect of International Relations of Private 
Law. U.D.P. 1954—Project III (3). 
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can States have indicated an interest in establishing a system of com- 
mercial arbitration.’® The latest development is a resolution adopted 
by the Inter-American Council of Jurists on February 1, 1956, recom- 
mending that the American Republics adopt a draft Uniform Law on 
Inter-American Commercial Arbitration, elaborated by the Inter-Ameri- 
can Juridical Committee.” 

The further development of arbitration has been recently encouraged 
by the United Nations Conference on International Commercial Arbi- 
tration and the Economic and Social Council. Although the primary 
purpose of the Conference was to prepare a convention on the enforce- 
ment of foreign arbitral awards, the Conference also established a Com- 
mittee on Other Measures to consider “other possible measures for 
increasing the effectiveness of arbitration in the settlement of private 
law disputes.” On the Committee’s recommendation, the Conference 
adopted a resolution” expressing its support for wider diffusion of infor- 
mation on arbitration laws and facilities, the establishment of new 
arbitration facilities, technical assistance in developing arbitral legisla- 
tion and institutions, study groups and seminars, and greater uniformity 
of national laws on arbitration. The Conference resolution was brought 
to the attention of the XXVII session of the Economic and Social 
Council. On April 17, 1959, the Council adopted a resolution” on inter- 
national commercial arbitration. The Council “considering that in- 
creased resort to arbitration in the settlement of private law disputes 
would facilitate the continued development of international trade and 
other private law transactions,” substantially restated the terms of the 
Conference resolution and, in addition, requested the Secretary-General 
“to assist, within the limits of available staff and financial resources, 
Governments and organizations in their efforts to improve arbitral 
legislation, practice and institutions, in particular by helping them to 
obtain technical advice and assistance from appropriate sources avail- 
able for this purpose and by providing guidance to Governments and 
organizations concerned in co-ordinating their efforts and promoting 
more effective use of arbitration in connexion with international trade 
and other private law transactions.” 


Il. THe GENEVA TREATIES AND THE UNITED NaTIons CONVENTION 


While progress has been made in arbitration facilities and legislation, 
enforcement of an arbitral award against an obstructionist party in 


19 Fenwick, “Inter-American Commercial Arbitration,” International Trade Arbitra- 
tion, op. cit., 181. 

20 Final Act of the Third Meeting of the Inter-American Council of Jurists, Mexico, 
DF. 17 January-4 February 1956, Pan-American Union, Washington, D.C., Resolution 
VIII. 

21 United Nations Conference on International Commercial Arbitration, Final Act. 
UN Publ. Sales No.58.V.6. 

22 Economic and Social Council Resolution 708 (XXVII). 
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another country, still has faced serious obstacles.” The Protocol on 
Arbitration Clauses of September 24, 1923, and the Convention on the 
Execution of Foreign Arbitral Awards™ of September 26, 1927, adopted 
under the auspices of the League of Nations, sought to improve what 
Professor Lorenzen called a “chaotic condition.” 

The application of both treaties is limited to persons who are subject 
to the jurisdiction of different contracting states.**” Under the Protocol, 
an arbitration agreement relating to existing or future differences is 
recognized as valid, that is, irrevocable. The agreement may relate to 
any matter capable of settlement by arbitration, but the contracting 
states may limit their obligations to commercial contracts. If a suit is 
brought despite the arbitration agreement, courts are required to refer 
the parties to the arbitrators, except where the agreement or the arbitra- 
tion cannot proceed or has become inoperative. 

The Convention is supplementary to the Protocol in that it applies to 
awards made pursuant to arbitration agreements covered by the Pro- 
tocol. Only states parties to the Protocol may become parties to the 
Convention. Each contracting state is required to recognize as binding 
and to enforce, in accordance with the procedure of the forum, awards 
rendered in the territory of another contracting state, on the following 
conditions: (a) the award was rendered pursuant to an arbitration 
agreement valid under the law applicable to the agreement; (b) the 
object of the award is capable of settlement by arbitration under the 
law of the country of the forum; (c) the award was rendered by the 
arbitral tribunal provided in the arbitration agreement or constituted 
as agreed by the parties and in conformity with the law governing the 
arbitration procedure;** (d) the award has become final and no pro- 
ceedings are pending for the purpose of contesting the validity of the 
award. An award still subject to opposition, appel, or pourvoi en cassa- 


23 The difficulties connected with the enforcement of foreign awards apart from the 
Geneva Convention have been lucidly described by Lorenzen, “Commercial Arbitra- 
tion—Enforcement of Foreign Awards,” 45 Yale L.J. (1935) 39. 

24UN document E/AC.42/2 dated February 16, 1955, lists the following 30 states as 
having ratified the 1923 Protocol: Albania, Austria, Belgium, Brazil, British Empire, 
New Zealand, India, Czechoslovakia, Denmark, Estonia, Free City of Danzig, Finland, 
France, Germany, Greece, Iraq, Israel, Italy, Japan, Luxembourg, Monaco, the Nether- 
lands, Norway, Poland, Portugal, Romania, Spain, Sweden, Switzerland, Thailand. 
Since the date of issue of document E/AC.42/2, the Protocol has been ratified by Ireland 
and Yugoslavia. The 1927 Convention has been ratified by the same states, except 
Albania, Brazil, Iraq, Monaco, Norway, and Poland. 

25 While the Protocol refers to “parties, subject respectively to the jurisdiction of 
different Contracting States” (Art. 1), the Convention refers to “persons who are 
subject to the jurisdiction of one of the High Contracting Parties” (Art. 1). In view of 
this language the Convention might appear to apply also between persons of the same 
nationality, where the award is foreign in the sense of having been made in another 
contracting state. This construction, however, must be ruled out because, under the 
same Article I, the Convention applies to arbitral awards covered by the Protocol, which 
does not extend to nationals of the same State. 

26 T.e., the law of the country where arbitration takes place (1923 Protocol, Art. 2). 
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tion, or the equivalent is not regarded as final; (e) the recognition or 
enforcement of the award would not be contrary to public policy or the 
“principles of the law” of the forum. Even where these conditions have 
been met, recognition and enforcement of the award must still be 
refused, if the court finds that (a) the award has been annulled in the 
country where it was rendered; or (b) the party against whom the 
award has been invoked did not have sufficient notice, or being under a 
legal incapacity, was not properly represented; or (c) the award deals 
with a dispute not included under the terms of the agreement, or the 
award goes beyond the scope of the agreement. Furthermore, a court 
may refuse enforcement or give the losing party reasonable time to seek 
annullment if that party proves that under the law of the country where 
the arbitration took place, there is a ground (other than those specified 
in the Convention) to contest the validity of the award in a court of 
law. 

The Geneva treaties have been criticized for legal and practical rea- 
sons.’ There is some ambiguity in the expression “subject to the juris- 
diction of different Contracting States,’ which defines the scope of 
application of the treaties. It is not clear whether it means subject to the 
sovereignty of a state in the sense of nationality, or subject to the juris- 
diction of the courts of a state by reason of residence, domicile, or other 
criteria. The exclusion of awards rendered in a state not party to the 
Convention has been criticized as unnecessary on the ground that while 
it is normal for a state to require reciprocity for granting recognition 
and enforcement to foreign judgments, which are acts of another state, 
there is less justification in case of arbitral awards, which are not 
rendered by a public authority. It has also been observed that a plaintiff 
seeking enforcement in one country would find it particularly difficult 
to prove that the arbitral tribunal was constituted in conformity with 
the law of another country and that the award has become final in that 
country. Finally, the possibility of contesting the validity of an award 
on grounds other than those listed in the Convention has been regarded 
as making it too easy for a recalcitrant defendant to avoid the enforce- 
ment of an award by resorting to obstructionist tactics. 

Without necessarily subscribing to the views of the writers who 


9° 


regard the Geneva treaties as total failure, it must be concluded that 


*7 E.g., Nussbaum, “Treaties on Commercial Arbitration—A Test of International 
Private-Law Legislation,” 56 Harvard L.R. (1942) 219, at 234 Lorenzen, “Commercial 
Arbitration—Enforcement of Foreign Awards,” op. cit., at 66; Balladore-Pallieri, 
“L’Arbitrage Privé dans les Rapports Internationaux,” Académie de Droit International, 
51 Recueil des Cours (1935), 291, at 382; Biilow, “Zur Revision des Genfer Abkom- 
mens tiber die Vollstreckung auslindischer Schiedsspriiche,” Recht der internationalen 
Wirtschaft (April, 1956) 37. 

28 E.g., Nussbaum, op.cit., at 236: “The formidable amount of highly qualified labor 
which went into their preparation has not been rewarded by any perceptible progress in 
international commercial arbitration”; Lorenzen, “Commercial Arbitration—Enforce- 
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they did not live up to the expectations of those who had viewed them 
as a decisive step in the progress of international commercial arbitration. 
This state of affairs prompted the International Chamber of Commerce, 
which had originally taken the initiative leading to the Geneva Conven- 
tion, to submit to the United Nations Economic and Social Council a 
proposal for a new convention on the “Enforcement of International 
Arbitral Awards.”” In the opinion of the ICC the main defect of the 
Geneva Convention was the condition that, to be enforced, an arbitral 
award must be “strictly in accordance with the rules of procedure laid 
down in the law of the country where arbitration took place.”** In order 
to meet the requirements of international trade, the ICC advocated the 
idea of an “international award, i.e. an award completely independent 
of national laws,” and suggested that arbitral awards based on the will 
of the parties should be automatically enforceable.“ The ICC draft 
sought to attain this purpose mainly by widening the scope of applica- 
tion” and providing that, as a condition for enforcement, the composi- 
tion of the arbitral authority and the arbitral procedure must be in 
accordance with the agreement of the parties. Only in the absence of 
such agreement, must they conform with the law of the country where 
arbitration took place. The other conditions for enforcement in the ICC 
draft do not differ greatly from those of the Geneva Convention, except 
for the omission of the requirement of finality of awards, regarded by 
the ICC as encouraging dilatory measures. 

The Economic and Social Council, by resolution 520 (XVII) of 
April 6, 1954, took note of the ICC draft convention and established 
an Ad Hoc Committee of governmental experts from eight countries.” 
The Committee met in New York in March, 1955, and prepared a Draft 
Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards.” Although unwilling to support the concept of an interna- 
tional arbitral award, the Committee regarded a strict requirement of 
reciprocity as undesirable and called “rather vague and ambiguous” 
the provision of the Geneva Treaties limiting their application to awards 
made between persons subject to the jurisdiction of different contracting 
states. The Committee’s draft convention extends to awards arising out 
of any difference between any person, rendered anywhere outside of 








ment of Foreign Awards,” op.cit., at 68: “The attempt by the League of Nations to 
further the cause of international arbitration in commercial affairs by means of a 
multi-lateral convention was ill-conceived.” 

29 Enforcement of International Arbitral Awards, ICC Brochure 174. Issued also as 
UN document E/C.2/373. 

8° On this point, see text at note 62 ff. 

31 UN document E/C.2/373/Add.1, p. 2. 

32 The ICC draft extends to commercial disputes “involving legal relationships 
arising on the territories of different states” (Art. I). 

33 Australia, Belgium, Ecuador, Egypt, India, Sweden, USSR, United Kingdom. 

384 UN document E/2704 and Corr. 1. 
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the state where enforcement is sought, unless a state expressly limits the 
scope of the Convention to awards rendered in the territory of other 
contracting states or to awards relating to commercial disputes. 

The Secretary-General, at the request of the Economic and Social 
Council,** transmitted the draft Convention to governments and inter- 
ested organizations for their comments. As a result of a generally 
favorable response, the Council decided®* to convene a diplomatic con- 
ference to conclude a convention on the recognition and enforcement 
of foreign arbitral awards on the basis of the draft prepared by the 
Ad Hoc Committee.” 

The United Nations Conference on International Commercial Arbi- 
tration was held at the Headquarters of the United Nations in New 
York from May 20 to June 10, 1958, with the participation of 45 states. 
On its last day the Conference adopted the Convention on the Recog- 
nition and Enforcement of Foreign Arbitral Awards. The Convention 
was open for signature until December 31, 1958, and at that date it had 
been signed by 25 States.** At the time of this writing, five states (Israel, 
Morocco, the United Arab Republic, France, and Czechoslovakia) had 
become parties to the Convention, which came into force on June 7, 


1959. 


THE CONVENTION ON THE RECOGNITION AND EN- 
FORCEMENT OF FOREIGN ARBITRAL AWARDS 


A. Score oF APPLICATION 


Article I 


1. This Convention shall apply to the recognition and enforce- 
ment of arbitral awards made in the territory of a State other than 
the State where the recognition and enforcement of such awards 
are sought, and arising out of differences between persons, whether 
physical or legal. It shall also apply to arbitral awards not con- 
sidered as domestic awards in the State where their recognition and 
enforcement are sought. 

2. The term “arbitral awards” shall include not only awards 
made by arbitrators appointed for each case but also those made by 
permanent arbitral bodies to which the parties have submitted. 


55 Resolution 570 (XIX) of May 20, 1955. 

36 Resolution 604 (XXI) of May 3, 1956. 

87 The conference was also requested to consider other measures to further arbitra- 
tion. See supra, text at note 21. 

38 Argentina, Belgium, Bulgaria, Byelorussian Soviet Socialist Republic, Ceylon, Costa 
Rica, Czechoslovakia, Ecuador, El Salvador, Federal Republic of Germany, Finland, 
France, Hashemite Kingdom of Jordan, India, Israel, Luxembourg, Monaco, Nether- 
lands, Pakistan, Philippines, Poland, Sweden, Switzerland, Ukrainian Soviet Socialist 
Republic and Union of Soviet Socialist Republics. 
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3. When signing, ratifying or acceding to this Convention, or 
notifying extension under article X hereof, any State may on the 
basis of reciprocity declare that it will apply the Convention to the 
recognition and enforcement of awards made only in the territory 
of another Contracting State. It may also declare that it will apply 
the Convention only to differences arising out of legal relationships, 
whether contractual or not, which are considered as commercial 
under the national law of the State making such declaration. 


(i) Arbitral Awards 


The first paragraph of Article I was one of the most controversial 
clauses in the Convention. The Conference had been called to conclude 
a convention on the recognition and enforcement of foreign arbitral 
awards. But what is a foreign award? On this fundamental question, 
the Conference was split roughly between the countries of Western 
Europe on one side, and the common law, Latin-American, and Eastern 
European countries*® on the other. 

In the Ad Hoc Committee’s draft, the Convention applied to the 
recognition and enforcement of arbitral awards rendered in a country 
other than that where enforcement is sought. The delegates of Italy, 
Western Germany, France, and Turkey said that this territorial cri- 
terion, which had also been used in the Geneva treaties, was not ade- 
quate to establish whether an arbitral award should be regarded as 
foreign or domestic. The nationality of the parties, the object of the 
dispute, and the rules of arbitral procedure were other factors which 
should be taken into account in determining the nationality of an 
award. The place where the award is made is often chosen merely as a 
matter of convenience, and when arbitration takes place by correspond- 
ence it may be impossible to establish where an arbitral award has 
been rendered. In some countries, such as France and Germany, the 
nationality of an arbitral award depends on the law governing the pro- 
cedure: thus, an arbitral award rendered in London under German law 
is considered a domestic award in Germany, and an award rendered 
in Paris under a foreign law is considered a foreign award in France.” 
It was argued that states where this system prevails should not be 
forced by the Convention to regard all awards made abroad as foreign 
awards even though some of these awards may be qualified as domestic 
in those states. In an attempt to solve these difficulties it was proposed 
by eight European countries** that the Convention should apply to the 


39 Yugoslavia, however, declared its support for the position of the Western European 
countries. (E/CONF.26/SR.5, p. 12.) 

40 See also Habscheid, “Unification in the Enforcement of Foreign Awards” in Inter- 
national Trade Arbitration, op. cit., 203. 

41 Austria, Belgium, Federal Republic of Germany, France, Italy, Netherlands, 
Sweden, Switzerland. (E/CONF.26/L.6.) 





“ign 
>stic 
sed 
the 


pean 
nter- 


inds, 


CONTINI: INTERNATIONAL COMMERCIAL ARBITRATION 293 


recognition and enforcement of arbitral awards other than those con- 
sidered as domestic in the country where enforcement is sought.”” 

The proposal was strongly opposed by Israel, the United Kingdom, 
El Salvador, Argentina, the United States, Colombia, Guatemala, and 
Japan. It was said that in the common law countries the proposed 
distinction between domestic and foreign awards would not be under- 
stood, and the place of arbitration was the only criterion which deter- 
mined whether an arbitral award was a foreign award. While the terri- 
torial criterion was clear, the other was vague, susceptible to different 
interpretations, and would not give the business world any certainty 
as to which awards would be covered by the Convention. The type of 
amendment proposed raised all kinds of legal questions which would 
“no doubt be the joy of jurists, but might be a torment to plaintiffs.”** 

The issue was then referred to a Working Party of ten states.“* The 
Working Party sought to reconcile the two opposite views by recom- 
mending that the Convention should extend to awards made in a 
country other than the state of enforcement and also to awards not 
considered as domestic in that state.*° The members of the Working 
Party representing the position of the Western European group agreed 
to this solution on the understanding that states would be permitted 
to exclude certain categories of awards rendered abroad from the appli- 
cation of the Convention. In particular, Germany intended to exclude 
awards rendered abroad but considered as domestic in the state of 
enforcement; Italy intended to exclude awards rendered abroad be- 
tween nationals or habitual residents of the state of enforcement when 
the dispute had no reasonable connection outside that state.** The Con- 
ference however, towards the end of its deliberations, decided not to 
permit those exclusions,** and the text proposed by the Working Party 
was adopted by the Conference as the first paragraph of Article I of 
the Convention. Thus, while the apparent intent of the Working Party 
had been to find a compromise formula which would somewhat restrict 
the application of the territorial principle, the final action taken by the 
Conference had the opposite result. The language of the first paragraph 
of Article I seems to permit only one construction, i.e. that, except 
as provided in paragraph 3, the Convention applies to all arbitral 
awards rendered in a country other than the state of enforcement, 


“2 Turkey proposed a parallel amendment (E/CONF.26/L.9/Rev.1) providing that 
the convention would apply to the recognition and enforcement of arbitral awards 
rendered under the authority of a law other than that of the country where enforcement 
is sought. 

43 E/CONF.26/SR.6, p. 10. 

*4 Colombia, Czechoslovakia, France, Germany, India, Israel, Italy, Turkey, USSR, 
United Kingdom. 

45 E/CONF.26/L.42. 

46 E/CONF.26/L.41 and E/CONF.26/L.49. 

47 E/CONF.26/SR.21. 
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whether or not any of such awards may be regarded as domestic in 
that state; it also applies to all awards not considered as domestic in the 
state of enforcement, whether or not any of such awards may have 
been rendered in the territory of that state. 

(ii) Differences between persons, whether physical or legal. The 
Convention does not define the “differences” to which it is intended to 
apply. The general tenor of the discussion at the Conference and the 
title of the Conference itself indicate that the Convention was intended 
to deal primarily with differences of a commercial nature. On the 
other hand, the reservation contained in paragraph 3 of Article I, pro- 
viding that a state may limit the application of the Convention to 
differences arising out of commercial relationships, implies that for 
states choosing not to make that reservation the Convention may apply 
also to differences of a noncommercial nature. What other type of 
differences should then be regarded as falling within the scope 
of the Convention? Perhaps the most persuasive indication of the 
intent of the Conference is to be found in the resolution on Other 
Measures** which refers to the Convention as contributing to “increas- 
ing the effectiveness of arbitration in the settlement of private law 
disputes.” This and other similar language in the same resolution tends 
to support the conclusion that, except for states making the reservation 
mentioned above, the Convention is applicable to arbitral awards arising 
out of any private law dispute, whether commercial or not. 

The Convention applies to the recognition and enforcement of 
arbitral awards “arising out of differences between persons, whether 
physical or legal.” The question whether this expression includes 
public bodies and states is significant for the purposes of international 
trade. The words “between persons, whether physical or legal” were 
first used in the 4d Hoc Committee’s draft. It was explained in the 
Committee’s report*® that public enterprises and public utilities acting 
within the realm of private law were to be regarded as legal persons 
for the purposes of the Convention. Although there was no specific 
discussion on this point, there are clear indications “ of a general un- 
derstanding at the Conference that where a state or other public body 
has agreed to submit to arbitration a dispute of a private law nature, 
the Convention would apply to the recognition and enforcement of an 
award resulting from such arbitration. There seems to be no apparent 
reason why the Convention should not apply also where both parties 
in an arbitration proceeding are states or public bodies, provided that 
the dispute relates not to a matter of public international law, but to a 
private law transaction. 


48 See supra, text at note 21. 

49 U.N. doc. E/2704 and Corr. 1, para. 24. 

50 For a discussion of this question, see Haight, Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (New York, 1958). 
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(iii) Permanent arbitral bodies. The second paragraph of Article I 
specifies that awards rendered by permanent arbitral bodies are within 
the scope of the Convention. This clause, which was proposed by 
Czechoslovakia, was intended to refer primarily to permanent arbitral 
bodies of a public character existing in communist countries. The 
question was raised whether these permanent organs were genuinely 
arbitral or more in the nature of courts exercising compulsory jurisdic- 
tion. The representative of Czechoslovakia said that the former was 
true as the parties were free to decide whether to avail themselves of 
the services of the permanent arbitration bodies.”* 

(iv) Reservations. Under paragraph 3 of Article I, a state is permitted 
to limit the application of the Convention to arbitral awards rendered 
in the territory of another contracting state, and to awards relating to 
commercial disputes. Thus, after prolonged discussion, the Conference 
adopted the solution of the 4d Hoc Committee. The Conference 
rejected a number of other proposed reservations which would have 
excluded awards rendered abroad but considered as domestic in certain 
countries, and awards relating to disputes having no clear international 
connection.” Instead, it was decided to specify in the Final Act that, 
without prejudice to articles I (3), X, XI and XIV, no reservations shall 
be admissible. Although this declaration may not have the same bind- 
ing force as if it had been included in the text of the Convention, it 
makes the intent of the Conference unmistakably clear. 


B. THE ARBITRATION AGREEMENT 
Article II 


1. Each Contracting State shall recognize an agreement in 
writing under which the parties undertake to submit to arbitra- 
tion all or any differences which have arisen or which may arise 
between them in respect of a defined legal relationship, whether 
contractual or not, concerning a subject matter capable of settle- 
ment by arbitration. 

2. The term “agreement in writing” shall include an arbitral 
clause in a contract or an arbitration agreement, signed by the 
parties or contained in an exchange of letters or telegrams. 

3. The court of a Contracting State, when seized of an action 
in a matter in respect of which the parties have made an agreement 
within the meaning of this article, shall at the request of one of the 
parties, refer the parties to arbitration, unless it finds that the said 
agreement is null and void, inoperative or incapable of being 
performed. 


5l E/CONF.26/SR.8, p. 5. 
52 E/CONF.26/L.41. See also supra, text at note 46. 











296 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


The representative of Sweden on the Ad Hoc Committee had pro- 
posed the inclusion in the draft convention of an article concerning 
the validity of arbitration agreements, along the lines of the 1923 Pro- 
tocol. The proposal, however, was rejected. At the Conference, Sweden 
re-introduced the proposal®** and Poland introduced a similar amend- 
ment.” In support of this clause, it was said that the purpose of the 
Convention could be defeated if a court, petitioned to enforce an arbitral 
award under the Convention, was permitted to refuse to recognize the 
validity of the arbitration agreement on which the award was based, 
The opponents of the clause said that it would give rise to difficult legal 
problems and did not belong in a convention on enforcement. The 
question of the competence of the Conference to concern itself with this 
matter was decided by vote in the affirmative. It was then decided that 
this subject would be included in a protocol annexed to the convention, 
but later the Conference voted in favor of including it in the text of the 
Convention itself. 

In the version adopted by the Conference, states are bound to recog- 
nize an arbitration agreement in writing if the subject matter is capable 
of arbitration. Courts are required, at the request of one of the parties, 
to stay the proceedings and to refer the parties to arbitration unless the 
arbitration agreement is null and void, inoperative, or incapable of 
being performed. In recognition of the modern methods of concluding 
business transactions, an exchange of telegrams is accepted as an agree- 
ment in writing for the purposes of the Convention. As nothing is said 
in the Article about the governing law to determine the validity of the 
arbitration agreement, it may be assumed that courts will make such 
determination on the basis of their own law, including the applicable 
conflict rules. In the absence of any reference to territorial application, 
it would seem that this article should apply not only to arbitral agree- 
ments made abroad but also to those made in the state where recogni- 
tion is sought. This article, which, as provided in Article VII(2), has 
the effect of replacing the 1923 Protocol, has a wider scope than the 
Protocol in that it is not restricted to parties subject to the jurisdiction 
of different contracting states. 


C. RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARDS 
Article III 


Each Contracting State shall recognize arbitral awards as bind- 
ing and enforce them in accordance with the rules of procedure of 
the territory where the award is relied upon, under the conditions 
laid down in the following articles. There shall not be imposed 


53 E/CONF.26/L.8. 
54 E/CONF.26/7. 
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substantially more onerous conditions or higher fees or charges on 
the recognition or enforcement of arbitral awards to which this 
Convention applies than are imposed on the recognition or enforce- 
ment of domestic arbitral awards. 


Article IV 


1. To obtain the recognition and enforcement mentioned in the 
preceding article, the party applying for recognition and enforce- 
ment shall, at the time of the application, supply: 

(a) The duly authenticated original award or a duly certified 
copy thereof; 

(b) The original agreement referred to in article II or a duly 
certified copy thereof. 

2. If the said award or agreement is not made in an official 
language of the country in which the award is relied upon, the 
party applying for recognition and enforcement of the award shall 
produce a translation of these documents into such language. The 
translation shall be certified by an official or sworn translator or 
by a diplomatic or consular agent. 


(i) Enforcement procedure and required documents. Article III pro- 
vides that arbitral awards within the scope of the Convention are to be 
recognized as binding and enforced in accordance with the rules of 
procedure of the territory where recognition or enforcement is sought. 
While the Geneva Convention and the 4d Hoc Committee’s draft 
contained a similar clause, the second sentence of Article III is an inno- 
vation. At the beginning of the Conference, the United Kingdom pro- 
posed®* that the procedure for the enforcement of arbitral awards under 
the Convention should not be more complicated or more onerous than 
that applicable to domestic awards. It was objected that in some coun- 
tries (e.g., Sweden, Czechoslovakia, and El Salvador) the enforcement 
of foreign arbitral awards is subject to special formalities, and it would 
be very difficult to change existing procedural law. A Belgian proposal 
that the same rules of procedure should be applied to foreign as to 
domestic arbitral awards was rejected.” The text finally adopted pro- 
vided that arbitral awards covered by the Convention cannot be subject 
to more onerous enforcement conditions or higher fees or charges than 
domestic awards. This compromise solution recognizes the principle 
of nondiscrimination and at the same time is flexible enough not to 
require States to apply to foreign awards the identical enforcement pro- 
cedure as to domestic awards. 





55 E/CONF.26/L.11. 
56 F/CONF.26/SR.11, p. 5. 
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Under the Geneva Convention and the 4d Hoc Committee’s draft, 
a party seeking enforcement was required to supply the original or an 
authenticated copy of the award and documentary evidence concern- 
ing the fulfillment of the conditions for enforcement. Article IV of the 
Convention simplifies this procedure by omitting the documentary 
evidence and requiring only the submission of the original or certified 
copy of the award and the arbitration agreement, accompanied by a 
translation when necessary. 


Article V 


1. Recognition and enforcement of the award may be refused, 
at the request of the party against whom it is invoked, only if that 
party furnishes to the competent authority where the recognition 
and enforcement is sought, proof that: 

(a) The parties to the agreement referred to in article II were, 
under the law applicable to them, under some incapacity, or the 
said agreement is not valid under the law to which the parties have 
subjected it or, failing any indication thereon, under the law of the 
country where the award was made; or 

(b) The party against whom the award is invoked was not 
given proper notice of the appointment of the arbitrator or of the 
arbitration proceedings or was otherwise unable to present his 
case; or 

(c) The award deals with a difference not contemplated by or 
not falling within the terms of the submission to arbitration, or it 
contains decisions on matters beyond the scope of the submission 
to arbitration, provided that, if the decisions on matters submitted 
to arbitration can be separated from those not so submitted, that 
part of the award which contains decisions on matters submitted to 
arbitration may be recognized and enforced; or 

(d) The composition of the arbitral authority or the arbitral 
procedure was not in accordance with the agreement of the parties, 
or, failing such agreement, was not in accordance with the law of 
the country where the arbitration took place; or 

(e) The award has not yet become binding on the parties, or 
has been set aside or suspended by a competent authority of the 
country in which, or under the law of which, that award was made. 

2. Recognition and enforcement of an arbitral award may also 
be refused if the competent authority in the country where recog- 
nition and enforcement is sought finds that: 

(a) The subject matter of the difference is not capable of settle- 
ment by arbitration under the law of that country; or 

(b) The recognition or enforcement of the award would be con- 
trary to the public policy of that country. 
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Article VI 


If an application for the setting aside or suspension of the award 
has been made to a competent authority referred to in article 
V(1)(e), the authority before which the award is sought to be 
relied upon may, if it considers it proper, adjourn the decision on 
the enforcement of the award and may also, on the application of 
the party claiming enforcement of the award, order the other party 
to give suitable security. 


(ii) Conditions of enforcement. Before discussing the individual 
clauses of Articles V and VI a few general remarks should be made. 
As a whole, the conditions of enforcement of an arbitral award in the 
Convention are considerably more favorable to the party seeking 
enforcement than the conditions of the Geneva Convention or the 
Ad Hoc Committee’s draft. The text of Articles V and VI provide a 
more systematic arrangement and seek to avoid some of the most 
troublesome difficulties of the Geneva Convention. 

In the Geneva Convention the plaintiff in the enforcement proceed- 
ings had the main onus proband: that the conditions for enforcing an 
award had been fulfilled. In the 4d Hoc Committee’s draft the burden 
of the proof was placed largely on the defendant. The plaintiff, how- 
ever, still had to prove to the satisfaction of the enforcing court that 
the award had become final and operative and enforcement had not 
been suspended in the country where the award was made, a negative 
proof of foreign law of considerable difficulty. The UN Convention 
completes the shift and requires the defendant to show cause why the 
award should not be enforced. There is another aspect of the UN Con- 
vention that liberalizes the enforcement conditions of the Geneva Con- 
vention. Under the latter (Article 3), a court could refuse enforcement 
or stay the proceeding if it was established that there was a ground, 
other than those specified in the Convention, to contest the validity of 
the award under the law of the State where arbitration had taken place. 
It was possible, therefore, to challenge the enforcement of an arbitral 
award not only for failure to comply with the conditions prescribed 
in the Convention, but also for not being in conformity with the law 
of the place of arbitration. Instead, under the UN Convention, a court 
may refuse enforcement only on any of the grounds listed in Articles V 
and VI. The gap left open at Geneva has thus been closed at the United 
Nations Conference. 

Turning to the specific enforcement conditions, it is provided in the 
first paragraph of Article V that a court may refuse recognition and 
enforcement of an award, at the request of the defendant in the enforce- 
ment proceeding, only on the grounds listed in sub-paragraphs (a) 


to (e). 
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(a) Incapacity of the parties or invalidity of the arbitration agree- 
ment. One of the conditions for enforcement in the Geneva Convention 
(Article 1(a)) is that the arbitral award must have been made in pur- 
suance of an arbitration agreement “valid under the law applicable 
thereto.” The difficulties of determining which is the applicable law 
have been described by Niboyet as “un véritable abime sous les pieds 
de l’interpréte.”*" The question of the law applicable to determine the 
validity of the arbitration agreement, which had been left unsolved in 
the 4d Hoc Committee’s draft (Article III(a)), was discussed at some 
length at the Conference. Some delegates thought that the applicable 
law should be specified, while others maintained that the Conference 
should not attempt to settle this very controversial question of private 
international law related to the validity of contracts, and should instead 
let the courts decide this matter by applying their own conflict rules. 
The Working Party dealing with this subject followed the latter view- 
point and proposed that sub-paragraph (a) should read: “the arbitra- 
tion agreement or the arbitral clause is not valid under the law appli- 
cable to it.”** This text was adopted by the Conference on June 3, 1958." 
On June 9, the day before the end of the Conference, the matter was 
re-opened by the USSR representative, who said that the expression 
“the law applicable” should be defined. The Conference adopted a 
USSR oral proposal to change subparagraph (a) to read “the arbitra- 
tion agreement or the arbitration clause is not valid under the national 
law to which the parties have subjected their agreement or, failing any 
indication thereon, under the law of the country where the award was 
made.”® On the last day of the Conference, the Netherlands made 
another oral proposal which was adopted by the Conference** and 
became the present text of Article V(a). 

The version finally adopted avoids the difficulty of determining the 
applicable law in the light of the private international law of the court 
of enforcement. It also recognizes the autonomy of the will of the 
parties to the extent that they may choose the law applicable to the 
arbitration agreement, regardless of the place of arbitration, the nation- 
ality of the parties, or any other factor. 

The reference to the incapacity of the parties perhaps reflects the 
haste of the closing hours of the Conference. A similar clause was con- 
tained in the Geneva Convention (Article IV(b)) and the Ad Hoc 
Committee’s draft (Article IV(c)), and provided that enforcement 
could be refused if the party against whom the award is invoked was 

ibovet, Traité de Droit International Privé Francais, (1949) Vol. VI, Part I], 
PS E/CONF 26/L.43, 

59 E/CONF.26/SR.17, p. 16. 


60 F /CONF.26/SR.23, p. 15. 
61 E/CONF.26/SR.24, p. 7. 
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under a legal incapacity and was not properly represented. The lan- 
guage of Article V(a), of the Convention, if taken literally, would per- 
mit a court to refuse enforcement merely because one of the parties was 
“under some incapacity,” regardless of whether or not he was properly 
represented at the arbitral proceeding. It would seem reasonable, how- 
ever, to construe this clause in the sense of the Geneva Convention and 
the Ad Hoc Committee’s draft. 

(b) Lack of proper notice. A similar clause was included in the 
Geneva Convention (Article 2(b)) and in the 4d Hoc Committee’s 
draft (Article IV(b)) and calls for no special comment. 

(c) Award outside scope of arbitration agreement. This clause was 
included in the Ad Hoc Committee’s draft (Article IV(d)) and, except 
for the proviso, in the Geneva Convention (Article 2(c)). 

(d) Arbitral authority and procedure. One of the conditions of 
enforcement of the Geneva Convention (Article 1(c)) was that the 
award must be rendered by an arbitral tribunal provided for in the arbi- 
tration agreement “or constituted in the manner agreed upon by the 
parties and in conformity with the law governing the arbitration pro- 
cedure.” The ICC stated that it had drawn up its draft convention “to 
overcome the main defect of the Geneva Convention, namely, the 
enforcement of only those awards that were strictly in accordance with 
the rules of procedure laid down in the law of the country where the 
arbitration occurred.”*” The conclusion that the Geneva Convention 
required strict compliance with the rules of procedure of the law of the 
country where arbitration took place was reached, perhaps, by linking 
Article 1(c) of the Geneva Convention with Article 2 of the 1923 Pro- 
tocol whereby “The arbitral procedure, including the constitution of 
the arbitral Tribunal, shall be governed by the will of the parties and 
by the law of the country in whose territory the arbitration takes 
place.”** This construction of the Geneva Convention is, however, open 
to doubt. The effect of Article 2 of the 1923 Protocol was to lay down 
a rule of private international law binding on contracting states. Thus 
a court of a state party to the Protocol would not be permitted to hold 
that the arbitral procedure should be governed by the law of the 
nationality of the parties or any law other than that of the place of 
arbitration. In the light of the Protocol, Article 1(c) of the Geneva 
Convention means that the composition of the arbitral tribunal (unless 
provided for in the arbitration agreement) must conform with the will 
of the parties and the law of the country where arbitration takes place. 
There is no apparent reason to extend the link between the Protocol 
and the Convention to the point of reading the Convention as prescrib- 
ing that the arbitral procedure must comply strictly with the law of the 


®2U.N. Document E/C.2/373/Add.1. 
®3 See also ICC Brochure 174, op. cit., p. 9. 
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country of arbitration. This construction, which would impose an 
enforcement condition additional to those specifically listed in Articles 
1 and 2 of the Geneva Convention, does not seem warranted by the 
language of the Convention itself. 

The ICC, in order to remedy what it considered the major defect 
of the Geneva Convention, proposed in its draft the following lan- 
guage: “that the composition of the arbitral authority and the arbitral 
procedure shall have been in accordance with the agreement of the 
parties or, failing agreement between the parties in this respect, in 
accordance with the law of the country where arbitration took place.” 
This formulation was intended to establish the supremacy of the will 
of the parties in determining the arbitral procedure, and to place in a 
secondary role the law of the place of arbitration. It sought to give sub- 
stance to the concept advocated by the ICC of an international arbitral 
award completely independent of national laws. 

The Ad Hoc Committee apparently adhered to the ICC inter- 
pretation of the Geneva Convention,” but was reluctant to accept the 
idea of an international award. After much discussion it adopted the 
language “That either the composition of the arbitral authority or 
the arbitral procedure was not in accordance with the agreement of the 
parties to the extent that such agreement was lawful in the country 
where the arbitration took place, or, failing such agreement between 
the parties in this respect, was not in accordance with the law of the 
country where the arbitration took place” (Article IV(g)). It was 
explained in the report®* that the agreement of the parties would be 
valid even though the arbitral procedure did not follow in all respects 
the provisions of the law of the country where arbitration took place 
provided that such agreement was lawful in that country. 

Despite the 4d Hoc Committee’s explanation, this clause was widely 
criticized in the comments made by governments and organizations 
on the Committee’s draft’’ for being unduly restrictive.’ These criti- 
cisms found an echo at the Conference, where it was decided to delete 
from the 4d Hoc Committee’s draft the crucial words “to the extent 
that such agreement was lawful in the country where arbitration took 
place.” Thus the text adopted by the Conference is substantially the 





64 See Ad Hoc Committee’s Report, para. 43, (U.N. Document E/2704 and Corr.1). 
See also Sanders, “New York Convention on the Recognition and Enforcement of For- 
eign Arbitral Awards,” VI Netherlands International Law Review (1959) 43 at 45. 

65 Tbid., para. 45. 

66 E/CONF.26/2, para. 13. 

8? The following comment by the Federal Republic of Germany is of interest in 
connection with the interpretation of article 1 (c) of the Geneva Convention: “Article 
IV, clause (g) represents an amplification of article 1 (c) of the Geneva Convention in 
that it includes a reference to the actual arbitral procedure. The Geneva Convention was 
concerned only with the constitution of the arbitral tribunal. There appears to be no 
reason to widen the scope of this provision, and the reference to arbitral procedure 
should therefore be deleted from clause (g).” U.N. Document E/2822, p. 8. 
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same as that of the ICC draft. On the other hand, it is not altogether 
clear whether the Conference intended to espouse in toto the concept 
of an international award. When the text eventually adopted was pro- 
posed by the Working Party,” the Italian representative, a member of 
the Working Party, said that the clause “had been inserted on the 
understanding that the parties enjoyed discretion only to the extent 
that they could select the national law applicable in the matter. Conse- 
quently, the Working Party’s text should not be interpreted to mean 
that the parties could agree to disregard all national laws and determine 
some special procedure applicable to their case alone.” 

(e) Award not binding or suspended. The Geneva Convention pro- 
vided that, to be enforced, an award must have become final in the 
country where rendered “in the sense that it will not be considered as 
such if it is open to opposition, appel or pourvoi en cassation ... Or 
if it is proved that any proceedings for the purpose of contesting the 
validity of the award are pending.” The report of the Rapporteur on 
the draft convention” explained that it was not intended that, to be 
final, an award must have been granted exequatur."’ The Ad Hoc 
Committee’s draft provided that the award must have become “final 
and operative” in the country where it had been rendered. This clause 
was criticized in the comments submitted to the Secretariat** and at the 
Conference** as unclear and apparently requiring a double exequatur 
of the award, one in the country where the award was rendered and a 
second in the country of enforcement. At the Conference, the Working 
Party proposed using the word “binding” instead of “final and opera- 
tive.” The Chairman of the Working Party explained that under that 
term an award would not qualify for enforcement if it was still “subject 
to an appeal which had a suspensive effect,”™* but it would be enforce- 
able even if all the possible means of recourse had not been exhausted. 
He added that the word “operative” had been avoided because it could 
be interpreted as requiring that the award should satisfy all conditions 
for enforcement in the country where rendered. 

The exact meaning of “binding” was not clarified in the ensuing 
debate at the Conference.” The United Kingdom representative under- 
stood it to mean final in the sense that no legal remedy remained to 
prevent enforcement. The Turkish representative objected to the term 





68 E/CONF.26/L.43. 
8° E/CONF.26/SR.17, p. 10. 
ae Report to the Assembly of the League of Nations, L.o.N. Publication 
A 11, 1927. 
1 In this sense see also Klein, op. cit., 299; Balladore-Pallieri, op. cit., 395. However, 
Niboyet, op. cit., 293-294 takes the opposite view. 
72 E/CONF.26/2, para. 15. 
*3 E/CONF.26/SR.4, p. 7-9. 
74 E/CONF.26/SR.17, p. 3. 
75 Tbid. 
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and said that all awards are binding once they have been made. The 
Italian representative explained that in the Working Party “binding” 
had been understood to mean that the award would not be open to 
ordinary means of recourse. The Guatemalan representative, on the 
other hand, said that an award would not become binding until all 
ordinary and extraordinary means of recourse had been exhausted and 
all formalities completed. At a later meeting’* he added that his delega- 
tion would interpret the word “binding” as meaning “final and en- 
forceable.” The delegations of Argentina and El Salvador stated that 
the word “binding” replaced all such terms commonly used in the 
various legal systems, such as “res judicata,” “final,” “enforceable,” and 
the like. The debate at the Conference seems to indicate a general agree- 
ment not to require a double exequatur. However, in view of the various 
interpretations given to the word “binding,” in the final analysis the 
answer as to its precise meaning will have to be provided by the courts 
in each individual case. 

Refusal of enforcement ex officio—Article V, paragraph 2. The 
Geneva Convention (Article 7(b) and (e)) and the 4d Hoc Commit- 
tee’s draft (Article IV(a) and (h)) included provisions similar to 
Article V, 2(a) and (b) of the United Nations Convention. However, 
the Convention further liberalized these conditions in favor of the 
plaintiff by omitting the reference to incompatibility with the “prin- 
ciples of the law” of the Geneva Convention, or with the “fundamental 
principles of the law” of the Ad Hoc Committee’s draft. While the 
other grounds have to be pleaded by the defendant, for these grounds 
the court may refuse enforcement ex officio. The Conference decided 
that the court of enforcement is the proper forum to determine whether 
the subject matter of a dispute is capable of settlement by arbitration 
under the law of the country of enforcement, or whether enforcement 
of an award would be contrary to the public policy of that country. 

Stay of Enforcement—Article VI. This article embodies a proposal 
made by the Working Party.” When enforcement is stayed on the 
grounds mentioned in this article, the enforcing court is given discre- 
tion to order the defendant to give suitable security so as to discourage 
applications for setting aside or suspending an award, made merely as 
an obstructionist measure. 


D. Errecrt oN OTHER TREATIES 
Article VII 


1. The provisions of the present Convention shall not affect the 
validity of multilateral or bilateral agreements concerning the rec- 


76 FE /CONF.26/SR.23, p. 15. 
77 E/CONF.26/L.43. 
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The ognition and enforcement of arbitral awards entered into by the 
ing” — Contracting States nor deprive any interested party of any right 
nto - he may have to avail himself of an arbitral award in the manner 
the — and to the extent allowed by the law or the treaties of the country 
lal — where such award is sought to be relied upon. 
and 2. The Geneva Protocol on Arbitration Clauses of 1923 and the 
ega- Geneva Convention on the Execution of Foreign Arbitral Awards 
en- of 1927 shall cease to have effect between Contracting States on 
that their becoming bound and to the extent that they become bound, 
the by this Convention. 
and The first paragraph reproduces substantially Article 5 of the Geneva 
eal Convention and Article VI of the 4d Hoc Committee’s draft. The 
me latter envisaged the co-existence of the new convention and the Geneva 
the F treaties. The Conference, instead, decided that the Geneva Convention 
—_ should no longer apply between states Parties to the new convention. 
The Conference also decided that the new convention would have the 
The same effect on the 1923 Protocol. This was a logical consequence of the 
med adoption of Article II on the validity of arbitration agreements. 
r to 
_ E. MIscELLANEOUS AND FINAL CLAUSES 
rin- Article VIII 
ntal 1. This Convention shall be open until 31 December 1958 for 
the signature on behalf of any Member of the United Nations and also 
inds on behalf of any other State which is or hereafter becomes a mem- 
“9 ber of any specialized agency of the United Nations, or which is 
oe or hereafter becomes a party to the Statute of the International 
_ Court of Justice, or any other State to which an invitation has been 
_ addressed by the General Assembly of the United Nations. 

j 2. This Convention shall be ratified and the instrument of rati- 
osal fication shall be deposited with the Secretary-General of the United 
the Nations. 
cree ff 
age Article IX 
is 1. This Convention shall be open for accession to all States 

referred to in article VIII. 
2. Accession shall be effected by the deposit of an instrument of 
accession with the Secretary-General of the United Nations. 
Article X 
the 
rec- 1. Any State may, at the time of signature, ratification or acces- 


sion, declare that this Convention shall extend to all or any of the 
territories for the international relations of which it is responsible. 
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Such a declaration shall take effect when the Convention enters 
into force for the State concerned. 

2. At any time thereafter any such extension shall be made by 
notification addressed to the Secretary-General of the United Na- 
tions and shall take effect as from the ninetieth day after the day of 
receipt by the Secretary-General of the United Nations of this 
notification, or as from the date of entry into force of the Conven- 
tion for the State concerned, whichever is the later. 

3. With respect to those territories to which this Convention is 
not extended at the time of signature, ratification or accession, each 
State concerned shall consider the possibility of taking the neces- 
sary steps in order to extend the application of this Convention to 
such territories, subject, where necessary for constitutional reasons, 
to the consent of the Governments of such territories. 


Article XI 


In the case of a federal or non-unitary State, the following pro- 
visions shall apply: 

(a) With respect to those articles of this Convention that come 
within the legislative jurisdiction of the federal authority, the obli- 
gations of the federal Government shall to this extent be the same 
as those of Contracting States which are not federal States; 

(b) With respect to those articles of this Convention that come 
within the legislative jurisdiction of constituent states or provinces 
which are not, under the constitutional system of the federation, 
bound to take legislative action, the federal Government shall bring 
such articles with a favourable recommendation to the notice of the 
appropriate authorities of constituent states or provinces at the 
earliest possible moment; 

(c) A federal State Party to this Convention shall, at the request 
of any other Contracting State transmitted through the Secretary- 
General of the United Nations, supply a statement of the law and 
practice of the federation and its constituent units in regard to any 
particular provision of this Convention, showing the extent to 
which effect has been given to that provision by legislative or other 
action. 


Article XII 


1. This Convention shall come into force on the ninetieth day 
following the date of deposit of the third instrument of ratification 
or accession. 

2. For each State ratifying or acceding to this Convention after 
the deposit of the third instrument of ratification or accession, this 
Convention shall enter into force on the ninetieth day after deposit 
by such State of its instrument of ratification or accession. 
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ters Article XIII 


-by E 1. Any Contracting State may denounce this Convention by a 
Na p written notification to the Secretary-General of the United Nations. 
y of Denunciation shall take effect one year after the date of receipt of 
this the notification by the Secretary-General. ee 
aa. 2. Any State which has made a declaration or notification under 
article X may, at any time thereafter, by notification to the Secre- 
ai tary-General of the United Nations, declare that this Convention 
ad shall cease to extend to the territory concerned one year after the 
ie date of the receipt of the notification by the Secretary-General. 
mapa 3. This Convention shall continue to be applicable to arbitral 
on awards in respect of which recognition or enforcement proceedings 
; have been instituted before the denunciation takes effect. 
Article XIV 
pro- A Contracting State shall not be entitled to avail itself of the 
present Convention against other Contracting States except to the 
sme F&F extent that it is itself bound to apply the Convention. 
bli. F 
ame ff Article XV 
— The Secretary-General of the United Nations shall notify the 
eal States contemplated in article VIII of the following: 
im (a) Signatures and ratifications in accordance with article VIII; 
‘ing (b) Accessions in accordance with article IX; 


he (c) Declarations and notifications under articles I, X and XI; 
(d) The date upon which this Convention enters into force in 


. 
the accordance with article XII; 
on (e) Denunciations and notifications in accordance with article 
XIII. 
ary- 
and Article XVI 
¥~ 1. This Convention, of which the Chinese, English, French, 


we Russian and Spanish texts shall be equally authentic, shall be de- 
posited in the archives of the United Nations. 

2. The Secretary-General of the United Nations shall transmit a 
certified copy of this Convention to the States contemplated in 


day article VIII. 
Hon These articles require only a few comments. The territorial applica- 
tion and federal clauses (Articles X and XI) are the same as those 


fter proposed by the Ad Hoc Committee, and follow the pattern of other 
this United Nations conventions. The reciprocity clause in Article XIV had 
sit 





been intended by the 4d Hoc Committee to apply only to federal 
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States and had been included in the article on the federal clause. On 
the last day of the Conference, Norway re-introduced an earlier pro- 
posal"* for a general reciprocity clause. Despite a Swedish objection 
that the clause was unnecessary as “due provision for reciprocity had 
already been made in all the contexts where it had some significance,” 
the proposal was adopted. 

Yugoslavia®’ and Turkey proposed™ to limit the application of the 
Convention only to awards rendered after its entry into force. This was 
opposed on the ground that the purpose of the Convention was to make 
recognition and enforcement of arbitral awards as easy as possible, and 
the Convention should apply retroactively also to awards rendered 
before its entry into force. Although the proposal was favored by the 
majority of the delegates, it was rejected for failing to obtain the 
required two-thirds majority.” 

Article XIII, paragraph 1 of the 4d Hoc Committee’s draft provided 
for the compulsory submission to the International Court of Justice of 
disputes between states concerning the Convention.” Paragraph 2, 
however, enabled contracting states to declare that they would not be 
bound by this clause. At the Conference, paragraph 1 of article XIII of 
the Ad Hoc Committee’s draft, as amended, received 21 votes in favor, 
12 against, with 3 abstentions. Having failed to obtain, by a narrow 
margin, a two-thirds majority, the paragraph was rejected. As a conse- 
quence of this vote, the Convention does not include any provision for 
the settlement of disputes. 


CONCLUSION 


Despite the considerable amount of expert knowledge and interest 
in the subject, arbitration is still an imperfect instrument for settling 
international commercial disputes. Differences in laws and _ arbitral 
procedures and the complexities of conflict rules provide a party in bad 
faith with opportunities for delay and evasion. Unification of laws 
governing arbitration would be the ideal solution to some of the existing 
difficulties. Progress in that direction, however, is necessarily slow 
because the subject is intimately connected with basic concepts of the 
law of contracts, conflicts, and procedure, where changes are not easily 
made. Unless states are prepared to modify their own laws, there is also 
the danger that a premature attempt might result in unification on the 
basis of the least progressive national laws. 


78 E/CONF.26/L.28. 

79 E/CONF.26/SR.24, p. 7. 

80 E/CONF.26/L.55. 

81 F/CONF.26/SR.21, p. 2. 

82 E /CONF.26/SR. 21, p. 4. 

83 The Ad Hoc Committee noted in its Report (E/2704 and Corr.1, para. 64) that this 
clause was often included in United Nations conventions. 
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The main obstacle to the development of international commercial 
arbitration is perhaps of a practical rather than legal nature. It is the 
problem of how to bring the parties to arbitration. The arbitration 
process, once begun, is normally completed without undue complica- 
tions. In most cases the losing party voluntarily complies with the 
arbitral award“ either out of good faith or because his commercial 
reputation is at stake. But there is no way of inducing a party to include 
an arbitration clause in a contract. This is especially true in the case of 
governments or public bodies which, while being increasingly engaged 
in commercial transactions, are not often prepared to submit their con- 
troversies with private parties to the jurisdiction of arbitral tribunals. 

Even where a contract contains an arbitration clause it is often diffi- 
cult, in the absence of specific indication in that clause, to reach agree- 
ment on the appointment of the presiding or sole arbitrator. The effec- 
tiveness of arbitration would be significantly improved by devising a 
generally acceptable formula or system for the selection of the so-called 
neutral arbitrator. The establishment of new arbitration facilities and 
centers in countries where they are lacking or inadequate, would also 
serve to make arbitration better known and understood, and conse- 
quently more often used in international trade. Other measures would 
also be useful, such as the publication of arbitral awards of legal interest 
and the adoption by arbitral bodies of standard arbitration clauses and 
rules of procedure. 

The difficulties connected with the enforcement of foreign arbitral 
awards will be reduced by the UN Convention. The Convention clearly 
reflects the concern of the majority at the Conference that the winning 
party in an arbitration proceeding should not be faced with insuperable 
obstacles when he seeks to have the award enforced. The question has 
been raised whether a multilateral convention is the best method of 
codifying subjects of private international law such as the enforcement 
of foreign arbitral awards.** Be that as it may, the text of the UN Con- 
vention is a definite improvement over the Geneva Convention, and 
probably goes as far as states are prepared to agree today, in the light of 
existing legislation. The method used in this case will be justified if the 
number of states ratifying the UN Convention is sufficient to make it a 
really effective instrument. 


84 Jt has been estimated that 85% of arbitral awards are voluntarily complied with. 
See Carabiber, “Conditions of Development of International Commercial Arbitration,” 
International Trade Arbitration, op. cit., 149, at 163. 

85 Nadelman and Reese, “The American Proposal at the Hague Conference on Private 
International Law to use the method of Uniform Laws,” 7 American Journal of Com- 
parative Law (1958) 239. 











ZOLTAN M. MIHALY 


The Role of Civil Law Institutions in the 
Management of Communist Economies: 
The Hungarian Experience 


In the last decade, Communist economies of the Soviet type have 
been introduced into Hungary and six other European countries, 
Poland, East Germany, Czechoslovakia, Romania, Bulgaria, and Al- 
bania. In these economies, one of the most important tasks of the 
government and of the supreme political power, the Communist Party, 
is the direction of all economic life. The government regulates concrete 
questions of economic management; political leaders make speeches 
expounding different methods of solving economic tasks. The develop- 
ment of these economies depends to a great extent on the success that 
these methods of economic organization will have. However, more is 
involved than simply the economic life of several countries. An experi- 
ment is being conducted in a system of economic organization that 
claims superiority on a world scale. 

This article does not consider all aspects of the workings of the 
Hungarian economy. We investigate the place and role of the “civil” 
or “private law” institutions in societies, such as the Hungarian, in 
which economic life is centrally planned and directed. The law of con- 
tracts, as the West knows it, is an instrument of a liberal society and 
a free market economy. What functions can contracts serve in Com- 
munist societies and what happens to contract institutions, doctrines, 
and techniques when such societies have recourse to them? These larger 
problems are illuminated by considering the use in Communist econo- 
mies of the so-called economic contract and related institutions. 

Such expressions as “civil law,” “civil-law sanctions,” and the like 
are used throughout this paper. These are translations of the terms 
grazhdanskoe pravo, das Zivilrecht, obcanské pravo, and polgéri jog, 
used in the Soviet law and in the various Eastern European Com- 
munist systems. In legal systems of the Soviet type, the concept of civil 
law operates to exclude a particular subject from the scope of the admin- 
istrative law. “Civil law” has thus a meaning very different from that 
given it in the Western world; the term often includes matter which 


ZotTan M. Minaty is a former Associate Professor of Law, University of Budapest; 
presently John Whitney Hay Foundation fellow at Harvard Law School. The author 
gratefully acknowledges the assistance of the Rockefeller Foundation in making the 
research on which this study is based possible. He also wishes to thank Professors Arthur 
T. von Mehren, Harold J. Berman, Alexander Eckstein, and Mrs. Katherine Strelsky 
for their help in the preparation of this article. 
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in the Western legal systems forms a part of administrative law. Accord- 
ing to Soviet legal theory, there is a civil-law relation whenever the 
parties (whether they be enterprises, other state or co-operative organiza- 
tions, or private persons) are doing business with each other as equals 
on the basis of their own business accountability, and in conformity 
with the principle of equivalence. A civil-law relation thus exists 
between two enterprises even if one of them did not want to conclude 
a contract with the other one and was compelled to do so by a decision 
of an arbitration commission. 

The Communist countries of Eastern Europe took over their basic 
principles of economic management, including the role to be played 
by institutions of contract law, from Soviet practice. Some of the coun- 
tries (especially East Germany, Hungary, and Poland) had highly 
developed civil-law systems before the introduction of the Communist 
system. These advanced civil laws contained many excellent rules which 
could be useful in a Communist economy, and which are still unknown 
in Soviet law.’ The rules derived from the Soviet Union have also 
significantly developed in these countries. Nevertheless, these countries 
today have systems patterned, for the most part, after Soviet rules. We 
find many methods and institutions known from Soviet practice; 
planning, the break-down of the plan to the enterprise, business 
accountability, the basic conditions of supply, the various delivery and 
building contracts, the compulsion to conclude contracts, penalties, dis- 
putes of a civil-law nature between the economic agencies, and arbitra- 
tion of such disputes. 

This article discusses the role of civil law in the management of the 
Hungarian economy. To provide general background, and to indicate 
the uniqueness of certain Hungarian rules and institutions, correspond- 
ing aspects of Russian law and practice are discussed on occasion. 
Although the study is thus limited to the Hungarian experience, the 
conclusions which emerge are generally valid for other Communist 
countries. 

We first set out the essence of the economic contract and discuss its 
place in the organization of the economy, in particular, its relation to 
such concepts as the plan, the law of value, and business accountability. 
In this connection, the different kinds of economic contracts and their 
various functions are analyzed. We next consider the legal relation 
created by the conclusion of the economic contract and the use of 
civil-law sanctions to guarantee the performance of the plan. In each 
instance, after discussing the theoretical structure and operation of an 
institution, its actual working is examined. 


1E.g., the distinction between warranty and guaranty. See Wolf & Wolf, “Rechts- 
charakter und Regelung der Garantie im Liefer- und Kaufvertrag,” Neue Justiz (1956) 
74-77. 
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The large literature treating these matters has been consulted in pre- 
paring this article. However, much of the discussion is based primarily 
on the author’s personal experiences. He worked for many years in the 
Hungarian Government. His specific task was to study methods of 
economic organization. He not only decided questions of principle as 
to economic management and settled concrete disputes between eco- 
nomic agencies, but also carried on informal conversations with leading 
experts in economics, planning, and law from the Soviet Union and 
from several of the peoples’ democracies. 


I. THE Rote oF Economic ConTRACTS IN THE ORGANIZATION OF 
Economic LIFE 


Article 5 of the Constitution of the Hungarian People’s Republic 
states that “the [nation’s] economic life is. determined by the state 
national-economic plan.” Such plans cover fairly long periods, usually 
five years. They, together with planning directives worked out by 
several agencies for a period of one year, regulate almost all economic 
activities. Central planning management, as it is called, means that the 
state decides all basic questions of economic development. 

The totalitarian state uses all branches of law to ensure the realization 
of the planned tasks. For example, many rules of criminal law are 
designed to protect the planned economy and to ensure that the plans 
are carried out. The two branches of law that have the greatest prac- 
tical importance from the point of view of the immediate organization 
of economic life are administrative law and the civil law. 

Planning directives are among the most important rules of adminis- 
trative law. These directives break down the over-all plan into directives 
for the various enterprises. All other instructions given by the superior 
authority to the subordinate agency in order to carry out the plan also 
fall within the field of administrative law. The first steps in carrying 
out the plan are thus administrative; the relations established are char- 
acterized by the subordination of one party to the other. 

The civil law’s role in a planned economy is more problematical than 
is the role of administrative law. In the Soviet Union, the effort was 
first made to carry out the planned tasks through the administrative 
law alone without recourse to civil-law techniques or institutions. In 
June 1931, Stalin in his speech, “New Conditions—New Tasks of Eco- 
nomic Building,” asserted that “we must introduce and strengthen 
business accountability.”* The following year Molotov, in his report on 
the people’s economic plan for 1932, stressed the link between the plan, 


2 Act No. 20 (1949). A similar provision is contained in article 11 of the 1936 Con- 
stitution of the Soviet Union, and in the constitutions of other peoples’ democracies. 

8 See 13 Stalin, Sochinenia (Works), (1951) 76; Stalin, New Conditions, New Tasks 
= delivered at the Conference of Leaders of Industry, June 23, 1931) (2d. ed. 
1932). 


















































1 pre- 
narily 
in the 
ds of 
ple as 
1 eco- 
ading 
1 and 


ublic 

state 
ually 
it by 
omic 
it the 


ation 
y are 
plans 
prac- 
ation 


1inis- 
tives 
erior 

also 
ying 
char- 


than 

was 
ative 
s. In 
Eco- 
then 
‘t on 
lan, 


Con- 


eS. 
Tasks 
1. ed. 








MIHALY! COMMUNIST ECONOMIES: THE HUNGARIAN EXPERIENCE 313 


business accountability,* and the contract, as well as the organic unity 
of these elements, and asserted that the system of contractual relations 
is the best means of harmonizing the economic plan and business 
accountability. Since that time, the civil law has been considered an 
important instrument in the organization of economic life. Some 
writers in the Soviet Union, among them IA. A. Kantorovich and 
P. I. Stuchka, disapproved of the introduction of the delivery contract 
as a restoration of “bourgeois” institutions.’ But the leaders of the 
Communist Party in the Soviet Union insist that the most important 
guarantee of the fulfillment of the planned task is to be found in these 
civil-law relations. 

Hungary and the other Eastern European Communist states took 
over the civil-law forms already developed in the economic practice of 
the Soviet Union. In Hungary, legal rules concerning delivery contracts 
appeared as early as 1949. In 1951, a considerable corpus of material 
concerning economic contracts and the activities of the arbitration 
commissions was codified. The general methods of economic organi- 
zation that provide the necessary basis for the application of civil-law 
instruments—the law of value, business accountability, and a degree of 
self-reliance on the part of economic agencies—had been introduced 
even earlier. 

“The practice of organized economy proves,” a Communist treatise 
published recently states, “that the effectiveness of all technical and 
organizational measures concerning the increase of productivity of 
labor diminishes to a significant degree, if the subjects of social rela- 
tions are not made sufficiently interested in a material sense.’ The 
Communist leaders want to give the enterprises of the Communist 
economy a certain degree of freedom and economic independence. 
These results require the application of the theory of the “law of value,” 
together with its economic method, “business accountability.” 

Business accountability (khozraschet) makes it possible to compare 
in money terms the costs of production with the results achieved. The 
basic principle is that every enterprise is to refund its costs of produc- 
tion from the value of the products (or services) which the enterprise 
produces under the economic plan.* The application of the law of value 


*See Molotov, V borbe za sotsializm. Rechi i stati (In the struggle for Socialism. 
Speeches and articles) (1953) 258. 

5 See Shkundin, Obiazatel ’stvo postavki tovarov v sovetskom prave (The obligation 
concerning the delivery of goods in Soviet law) (1948) 17. Characteristically, the young, 
ambitious “cadres” have never attached importance to these civil-law instruments. 

® Decree No. 206 (Dec. 8, 1951) M.T. and Decree No. 207 (Dec. 8, 1951) M.T. 

?Ozerov, “Rol’ sovetskovo prava v osushchestvlenii principa material’noi zaintere- 
sovannosti” (The role of Soviet law in the assertion of the prinicple of material inter- 
estedness), Sovetskoe Gosudarstvo i Pravo (1956) No. 2. 

®Kronrod, Osnovy khoziaistvennovo rascheta (The fundamental principles of business 
accountability) (1952) 11. 
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means simply that, in order to obtain the products of another enterprise, 
an enterprise must give in exchange either a product of equal value or 
an equivalent value in money. 

The contract-law relation is the external symbol of the law of value. 
Since the application of the law of value is designed to forward a 
systematic development of the entire economy, nonfulfillment of con- 
tract-law relations established between the enterprises is not only a 
failure to apply the law of value, but also hinders the development of 
the whole economy.’ If this happens often, severe economic dislocation 
results. 

In the Soviet Union, although conclusion of contracts was mandatory 
for many years, an enterprise nevertheless had the right to demand 
delivery, on the basis of its supply plan, from another enterprise even 
though no contract was in fact concluded. In 1949, a special decree of the 
Council of Ministers of the Soviet Union” prescribed with Draconian 
severity the unconditional duty of concluding contracts. As a conse- 
quence of this decree, the standpoint of both the arbitration agencies 
and of the jurisprudence have changed. In order to stress to the greatest 
possible degree the importance of economic contracts, the rule now is 
that one enterprise can never demand delivery from another merely on 
the basis of the planned task and without regard to a concluded con- 
tract. The only exception is that a delivery made within the deadline for 
concluding a contract but before its actual conclusion is assimilated 
to a contractual delivery if after delivery a contract is concluded.” 

The Hungarian development shows a similar tendency. Article 4(3) 
of a decree promulgated in 1951,’* provided that “if the plan obliges a 
state agency or an enterprise to a particular delivery of goods or to 
another specified economic service, this obligation has to be fulfilled 
even if the obligated agency or enterprise has failed to conclude the 
contract.” Four years later, the new code which regulated the delivery 
contract intentionally omitted this rule, thereby putting an end to obli- 
gations deriving directly from the plan.”* Today, the general principle 


®See Artzt, “Zur Rolle des Zivilrechts beim Aufbau des Sozialismus in der Deut- 
schen Demokratischen Republik,” Neue Justiz (1956) 65-66. 

1° Decree No. 1586 of the Council of Ministers of the Soviet Union of April 21, 1949; 
9 Sobranie Postanovlenii SSSR (Collection of Decrees of the USSR) (1949) 68. 

11 See Otdelnye vidy obiazatel‘stv. Obshchaia redaktsia prof. K. A. Grave i prof. I. B. 
Novitskii (The several kinds of obligations) (ed. by Grave & Novitskii, 1954) 41. The 
Decree of the Council of Ministers of the Soviet Union and of the Central Committee 
of the Communist Party of the Soviet Union dated August 21, 1954, “concerning the 
role and tasks of the Staté Bank of the Soviet Union” forbids the enterprises and the 
organizations to deliver material values without the conclusion of a contract unless the 
customer places a special order. 

12 Decree No. 206 (Dec. 8, 1951) M.T. 

18 Article 1 of Decree No. 50 (Aug. 19, 1951) M.T., obliges socialist organizations to 
conclude delivery and other contracts on the basis of their planned tasks. 
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in Hungary is thus that the delivery obligation derives from the con- 
cluded contract and not directly from the plan. 

Economic contracts serve several functions. They permit, in con- 
formity with the planned tasks, more nuanced and flexible relations 
between enterprises with plan obligations. They also carry forward and 
further refine the planning work. Economic contracts contribute to the 
working out of the plan in two ways. The correctness of the planning 
work is tested in the course of concluding contracts. The concluded 
contracts render more concrete and precise the planned task.”* 

In the course of concluding a contract, two or more enterprises co- 
ordinate their activities. The effort at co-ordination should reveal 
whether the plan is properly drawn. If difficulties arise—these can be 
due to the use of different planning methods in different industries, to 
ambiguities in the plan, or to clerical errors committed in the course 
of the breaking-down of the plan—the enterprises must take steps to 
overcome them. Under article 11 of a Hungarian decree of 1955,”° the 
contracting parties are under an obligation to ask the competent 
ministry to modify the planned quantity (the so-called planned 
number), if it becomes clear in the course of negotiating a contract 
that the quantities required from each contracting party are such that 
a contract cannot be concluded. The hope is that difficulties and incon- 
sistencies can in this way be eliminated before they have caused harm. 

The enterprises, through the process of contracting, also define the 
content of the planned task more precisely and in greater detail. The 
plans, prepared by the central agencies, cannot cover every detail. Such 
matters as the product’s quality, its packaging, and the like, can be 
worked out in the contract. Furthermore, the plan operates in yearly, 
and occasionally quarterly, periods leaving to the contracting process 
the working-out of more precise deadlines. 

The second main function of the contract is to create flexible, civil-law 
relations between the enterprises. It is not difficult to imagine a planned 
economy in which the lower agencies slavishly perform their tasks as 
small gears in a huge machine. The contractual doctrine encourages 
the economic agencies, the enterprises, to feel that they themselves 
undertake the tasks, working out and concluding the contracts which 
alone bind them. The contractual approach seeks to give these economic 
agencies a certain freedom of decision. An enterprise can refuse to con- 
clude a contract on the ground that it is under no plan obligation, that 
there is a discrepancy between the planning numbers, or that its plan- 
ning obligation does not require it to conclude a contract with the 


14See Bratus, “Khoziaitsvennyi dogovor kak grazhdansko-pravovaia forma raspre- 
delenifa produkfsii mezhdu gosudarstvennymi predpriiatitami” (The economic contract, 
as the civil law form of the distribution of products among state enterprises), Sovetskoe 
Gosudarstvo i Pravo (1953) 79. 

15 No. 50 (August 19, 1955) M.T. 
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enterprise in question. The specific conditions of the contract (quality, 
assortment, mode of transportation, etc.) are worked out through free 
bargaining. The enterprises reach agreement through mutual conces- 
sions. Even if an enterprise’s plan requires that the contract in question 
be concluded, the enterprise can assert that changes in circumstances 
have rendered fulfillment of the plan impossible and on this ground 
refuse to contract. After a contract has been concluded, the enterprise 
may seek to modify its provisions. 

If, either in the course of concluding a contract or thereafter, a dis- 
pute arises between the parties which cannot be settled by agreement, 
the matter must be submitted for decision to an arbitration commission 
or other competent agency. In deciding the matter, the arbitrator is 
to take into account rules of law and the general economic policy of 
the state (e.g., preference is to be given to the interests of heavy industry 
and foreign trade). In addition, the arbitrator considers the actual possi- 
bilities, the concrete circumstances of the parties, and the consequences 
that flow from each party’s contention. Legal advisors play an important 
role in presenting the legal and economic arguments advanced by each 
enterprise. A large element of discretion is present in the arbitrator’s 
decision. The decision binds the enterprises, which now must contract 
or perform pursuant to the terms of the decision. 

Several kinds of contracts are concluded between enterprises within 
a framework of regulatory provisions. A discussion of delivery con- 
tracts’® gives an idea of the general scheme. 

All contracts concluded between enterprises must take into account 
governmental decrees concerning economic contracts as well as the plan, 
which assigns to each enterprise planned tasks. In addition, the so-called 
basic conditions of supply, a form of administrative order, are by law 
a part of each contract. The basic conditions of supply, after being 
worked out between representatives of the producing and consuming 
industries concerned, are promulgated by central agencies charged with 
planning and operating the various industries. The conditions usually 
remain in force for many years. Inevitably, serious conflicts of interest 
and differences in judgment arise between the agencies charged with 
working out these conditions. The resulting problems are submitted to 
arbitration, the Hungarian Central Arbitration Commission often 
resolving as many as sixty or eighty disputes in connection with a single 
set of basic conditions of supply. 

Each set of basic conditions usually covers the following items: (1) 
general rules; (2) the order of the conclusion of contracts; (3) quantity 
and assortment; (4) quality; (5) packaging and transportation; (6) 


16 Space does not permit a discussion of special kinds of delivery contracts, such as 
“case,” “season,” “participant,” and “temporary quarterly” contracts, or of other kinds 
of economic contracts, such as building and design contracts. 
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delivery; (7) payment; (8) pecuniary sanctions. These matters are not, 
however, exhaustively regulated. For example, the regulation of quan- 
tity goes only to a specification of measurement units. The conditions 
do not determine specific quantities or assortments. The conditions 
spell out the manner of making and taking delivery, but the parties are 
usually free to depart from these provisions in their contract. On the 
other hand, provisions respecting pecuniary sanctions for nonperform- 
ance are ordinarily not open to change by contract. 

Within this regulatory framework, three types of contracts are con- 
cluded: general contracts, entered into by the responsible central agency 
and covering the whole planned quantity allocated to it; local contracts, 
concluded under the general contract; direct contracts,'’ entered into on 
the basis of the planned task when no general contract covers a product. 

Through the general contract, the central boards of the ministries 
establish links between the various enterprises. Each board obligates 
itself to allocate the planned tasks to its subordinate enterprises within 
a definite time and to arrange for the conclusion by their enterprises 
of delivery contracts. The boards are subject to a civil-law responsibility 
for the fulfillment of the duties thus assumed wis @ vis one another. 
Penalties, and on occasion, damages, are owed if the general contract 
is not performed according to its terms."* 

The “planned numbers” for the enterprises are thus broken down 
into individual assignments in the course of concluding and perform- 
ing these general contracts. 

In the Soviet Union, the institution of the general contract existed 
between 1925 and 1936. For more than a decade after 1936, the con- 
tractual system was built on direct contracts concluded between the 
producing and consuming enterprises. A decree of the Council of 
Ministers of the Soviet Union of April 21, 1949, re-introduced the 
general contract. But an essential difference exists between the general 
contract of the 1930’s and the present general contract of today.’* For- 
merly the central boards concluded much too detailed contracts; they 
did not take into consideration the particular circumstances and demands 
of the subordinate economic agencies. As a consequence, the central 
boards often usurped the tasks of the lower agencies. The general con- 
tract introduced in 1949 has a less specific and detailed content in order 
to avoid this difficulty. 

In Hungary, the introduction of the general contract did not meet 
with much success, even though all the other peoples’ democracies 


17 Direct contracts are ordinarily found only in the case of products that have one or 
two producers and consumers. 

18 See Freidman, “Nekotorye voprosy dogovornoi praktiki” (Some questions of the 
contractual practice), Sovetskoe Gosudarstvo i Pravo (1956) 30. 

19 See Schellenberger, Grundlage, Bedeutung und rechtliche Regelung der Struktur 
der Wirtschaftsvertrige in der Deutschen Demokratischen Republik (1955) 88-90. 
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had gradually adopted the institution. Hungarian reservations per- 
sisted in spite of powerful scholarly propaganda. In the Soviet Union, 
Bratus, Fleishits, and Kartuzhanskii, in the German Democratic 
Republic, Artzt and Pflicke,” and in Czechoslovakia, the ever-faithful 
“satellite lawyers” considered the general contract the most perfect 
achievement of modern economic life. 

The basis of the Hungarian resistance does not lie in any special con- 
sideration of economic policy. The ministries simply did not like the 
idea of the general contract because its introduction would impose irk- 
some duties on them. Under a regime of general contracts, a ministry 
has to pay penalties, sometimes even damages, for any deficiencies in 
its work; defects in organization are also clearly revealed. During 1956, 
the Central Arbitration Commission made a great effort to impose the 
general contract by writing it into the basic conditions of supply. But, 
as a result of strong resistance by the ministries, most of the basic condi- 
tions of supply do not require the conclusion of general contracts. In 
the few basic conditions of supply which mentioned “ministry-agree- 
ments,” the ministries stipulated that no pecuniary responsibility was 
assumed in case of eventual failure to perform.” 


20 See Artzt, op. cit. supra note 9, 66-67; Pflicke, “Die Auswirkungen der Vereinfa- 
chung der Planung in der volkseigenen Industrie auf das allgemeine Vertragssystem,” 
Staat und Recht (1955) 937-939, 

*1In 1956, Professor Victor Knapp, of Charles University in Prague, sharply criticized 
this Hungarian system of a one-year contract connected directly with the plan for 
material and technical supply. See Knapp, “Néhany kérdés a gazdasdgi szerz6déseknek 
a magyar és a csehszlovak jogban tortént ij szabélyozds4val kapcsolatban” (Some 
questions in connection with the new regulation of economic contracts in Hungarian 
and Czechoslovak law), Jogtudomanyi Koézlony (1956) 10-12. He urged that relations 
between the ministerial central boards should not impinge upon the field of adminis- 
trative law. 

A diametrically opposite standpoint has been taken by A. V. Dozortsev, G. M. Ste- 
panenko, J. G. Basin, and, most recently, by L. Shor. See Shor, “Dogovory postavki” 
(Delivery contracts), Sotsialisticheskafa zakonnost (1956), no. 4. Shor calls the general 
contract a mere superfluous link, the setting up of which involves a great deal of 
unnecessary work. Several Soviet ministries have already abolished the general contracts. 
See Freidman, op. cit. supra note 18, 27. This abolition of “superfluous links” fits in 
with the current drive toward “simplification.” The changes made in the Soviet Union 
in the first half of 1957—the abrogation of several economic ministries, the creation of 
economic areas, the establishment of councils of the people’s economy (sovnarkhoz)— 
also favor this tendency. The so-called Khrushchev theses[O dalneishem sovershenst- 
vovanii organizatsii upravlenifa promyshlennostiu i stroitelstvom (The further perfect- 
ing of the organization of the management of industry and building)] were approved 
by Article 1 of Act No. 275 (1957), Vedomosti Verkhovnovo Soveta SSSR, no. 11 of 
May 23, 1957). These theses state explicitly that “The development of direct relations 
between the delivering and consuming enterprises makes it possible to do away with the 
serious faults that have appeared in the organization of supply and marketing through 
centralized official agencies of supply and distribution.” Nevertheless, there are also 
today representatives of Soviet jurisprudence and economics who consider it important 
to maintain the general and local contracts in certain economic branches. See Halfina, 
“Perestroika upravlenita promyshlennostiu i dogovornye sviazi sotsialisticheskikh organi- 
zatsii” (The reorganization of the management of industry and the contractual relations 
of Socialist organizations), Sovetskoe Gosudarstvo i Pravo (1957) 37; see also Lapt’ev, 
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The movement in Communist Hungary in recent years toward 
simplification of planning involves an even greater reliance on the 
economic contract in the organization of economic life. The essence of 
simplification of production planning is to give the enterprises fewer 
planned tasks which prescribe precisely, in physical units of measure, 
the quantity of articles or article-elements to be produced. Under the 
new method, such detailed planned tasks are used only for some very 
important products. Otherwise, the enterprises’ tasks are defined by 
article-groups only. When this latter approach is used, in order to take 
into account differences in the value of the various items that fall 
within a given article-group, the plan sets up a “plan-price.” The plan- 
price defines in money terms the task assigned. Before this procedure 
was adopted, the National Federation of Co-operative Societies pre- 
scribed, for example, in regard to fruit, how many apples, pears, and 
so on, the co-operative centrals would have to deliver. The new pro- 
cedure gives each co-operative central a “planned number” for domestic 
trade which assigns responsibility to produce an amount of fruit that 
will have a certain total value. The planned tasks are thus formulated 
in terms of products-groups with a certain total value rather than a 
fixed number of specified products. The goal is to give the enterprise 
greater freedom to work out planning details. The enterprise should 
know best the products that it can most effectively produce. At the 
same time, the danger of bureaucratic abuse is reduced. 

Manufacturing and agricultural enterprises generally do not put 
their products on the market directly, but hand them over to marketing 
enterprises which deal with distribution. These latter are responsible 
for the supply of the population, and represent the consumer’s point 
of view in dealing with manufacturing and agricultural enterprises. As 
marketing enterprises have no plan-obligation defined in terms of 
specific articles, an agreement must be reached in a contract as to just 
what is to be delivered, and in what quantities. 

Such, at least, is the theory. In practice, except in areas of the 
economy in which the problems are unusually simple, the enterprises 
and their directors are often not interested in reaching an agreement. 
Each enterprise is primarily concerned with fulfilling the task assigned 
it under the plan. Failure may have disagreeable consequences. There 
is little room for reaching mutually acceptable compromises, and little 
urge to seek mutual accommodation. For example, a marketing enter- 
prise for canned food products seeks first-quality pears and apples 
because it can use such fruit better and more profitably. On the other 
hand, the producing co-operative offers only third-quality apples, be- 





“O pravovykh voprosakh, sviazannykh s sovershenstvovaniem upravleniia narodnym 
khoziaistvom” (Questions as to the perfecting of the management of the people’s 
economy) id. at 25. 
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cause a harvest of fruit of this quality is certain. Each enterprise wants 
to facilitate the fulfillment of its own plan; neither has any impetus to 
contract on terms other than those most favorable from the point of 
view of its own plan. The marketing enterprise for canned food prod- 
ucts could use fruit of the second quality, and the co-operative could 
take on the responsibility to deliver such fruit. But why should they run 
any risk? 

Both prefer that the matter be taken to arbitration. Even if the arbi- 
tration commission rules for one party, the other is in a better position 
than if it had voluntarily concluded a contract. For, if difficulties sub- 
sequently arise in the course of performance, the defaulting enterprise 
can appeal to the fact that the difficulty was called to the commission’s 
attention before the contract was concluded. 

Indeed, under the practice of the Hungarian arbitration commissions, 
an enterprise can not argue circumstances existing before the conclusion 
of the contract by way of defense to a default, unless these were pointed 
out to the arbitration commission which thereafter ordered the con- 
tract concluded. Under the older practice, the plan defined precisely the 
assigned quantity by number of pieces, assortment, quality, and due 
date, and there were fewer occasions for dispute. As might have been 
anticipated, the number of the disputes under contracts brought to 
arbitration commissions increased after the simplification of planning. 

What does the arbitration commission do with the dispute laid before 
it? Each party asserts its standpoint; the interested experts and minis- 
tries support the position of the party to which their loyalties run. In a 
free economic system, the parties may, by comparing their interests, 
find a point at which they can agree. In planned economies of the 
Communist type, an official, the arbitrator, must settle the dispute, 
relying on his own experience and on the presentation made to him 
by the parties and the representatives of ministries. From the economic 
point of view, the arbitrator’s decision in a great number of cases does 
not serve well the interest of the whole economy. Under the circum- 
stances described, the arbitrator cannot discover whether the requested 
arbitration was really indispensable, factually or economically, or 
whether the parties merely seek in this way to avoid responsibility. 

The net effect of a “simplification of planning” relying on the instru- 
ment of contract thus seems to be that the planning work is now done 
by the arbitration commission, sometimes under more unfavorable 
circumstances and with less expert knowledge than when it was 
handled by central planning agencies. Or, if resolution of the dispute 
depends on the clearing-up of planning questions, the arbitration com- 
mission calls on the National Planning Office and, in effect, obtains 
a planning directive which is then published in the form of a decision 
of the arbitration commission. 
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The situation is even worse if the enterprise, usually because of the 
possibility of lucrative speculation,” does not want to fulfill the 
planned task at all, but prefers to undertake another activity. In such 
a case, the marketing enterprise for the canned goods industry might 
explain that pears and apples of the first quality are needed because 
only goods of this quality can be delivered to the agencies handling 
foreign or domestic trade, so that third-quality goods are valueless. The 
supplying co-operative center, on the other hand, explains that in its 
territory for the period in question pears are not grown at all, and 
only third-quality apples are grown. The responsible ministries nearly 
always support the standpoint of their respective enterprises. 

What can be done by the arbitration commission in such a case? The 
parties do not agree, the ministries cannot agree, the planning authority 
does not modify the plan. Is the arbitration commission to assume 
responsibility by imposing obligations, the fulfillment of which eventu- 
ally actually may be impossible? No, in such a case the arbitration com- 
mission does not oblige the parties to conclude a contract. The Hun- 
garian Central Arbitration Commission takes the position that no 
enterprise can be obliged to perform an impossible obligation; conse- 
quently, the enterprise cannot be compelled to conclude a contract call- 
ing for an impossible performance. The parties often leave a hearing 
in which the Commission has taken this position pleased with the result. 
They have a decision which states that the fufillment of the task is, 
under the given circumstances, impossible. This document may be 
useful later on, when the question of the responsibility for the non- 
fulfillment of the plan is examined. Thus, there is a plan, there is also 
an arbitration proceeding, but there is no contract and still less a 
performance. 


II. ConsEQUENCES OF NONFULFILLMENT OF A CONCLUDED CONTRACT: 
Tue Rote oF PecuntIARY SANCTIONS IN A PLANNED ECONOMY 


In order to increase initiative and call forth full effort, the modern 
Communist state wants to give the enterprise some degree of free play. 
This is done by applying the “principle of material interestedness.” 
In the Soviet Union, the enterprises are permitted to keep a part of 
the excess earned over production costs in a “fund devoted to the 
improvement of the cultural and welfare conditions of the workers 
and to improvements in manufacturing.” If the enterprise has to pay a 


*2 An example of how important these speculative possibilities can be is seen in the 
1956 basic conditions of supply relating to vegetables and fruit. These conditions re- 
quire all contracts to provide for a penalty in the amount of 22 per cent of the price of 
the goods not delivered under the agreement. The penalty has to be this high because 
otherwise the supplier would pay it to the marketing enterprise and sell the goods for 
a higher price to another purchaser. 

23 One to six per cent of the planned gain (profit) and twenty to fifty per cent of the 
gain above the planned gain can be retained. See Ozerov, op. cit, supra note 7. 
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large penalty or to repair without charge a defective product, this 
excess fund is reduced. The principle is also widely applied, that no 
bonus can be paid workers and employees during any period in which 
the enterprise has to pay penalties, in excess of a certain amount. 

The enterprise pays a penalty when it fails to conclude a contract 
within the prescribed deadline. This sanction is required because, as 
has been pointed out above, contracts are only rarely concluded by a 
process of mutual accommodation of self-interest. Under the most 
recent East German draft decree concerning delivery contracts, the 
guilty party in such a case has to pay a penalty to the other party and 
must as well pay for any resulting damages.” In Hungary, several 
basic conditions of supply prescribe the payment of a penalty for the 
nonconclusion of a contract. 

Pecuniary sanctions have another and more important role: to ensure 
that concluded contracts are performed. 

The penalty is a very important and much used sanction. Any failure 
to perform results in one party being obliged to pay to the other party 
(and very exceptionally to the state budget) a fixed sum of money. 
Thus, a consuming enterprise which fails to provide a model, designs, 
or specified materials in due time as provided by the contract, must pay 
a penalty. Under existing Hungarian regulations, this penalty amounts, 
for each day of delay, to half a thousandth of the price of the finished 
product covered by the contract. If the supplying enterprise makes a 
late delivery, the same penalty is owed for each day of delay. If the 
contract is not performed at all, the party at fault has to pay a penalty 
of ten per cent of the price of the commodity. 

If the quality of the delivered product is below standard, a quality- 
penalty must be paid. In addition, if the consuming enterprise desires, 
the product must be either exchanged or repaired or a discount on the 
price given. An additional interim-penalty is due if the delivering enter- 
prise can not repair the product within the deadline specified in the 
original contract. If the defect renders the product useless to the con- 
suming enterprise, it can rescind the contract and the delivering enter- 
prise then has to pay a penalty for failure to perform.” 

The penalty is not only a sanction of improper performance; it also 
compensates for damages suffered. No direct recovery for damages can 
be claimed so long as the penalty due at least covers the actual damages. 
If damages exceeding the penalty due can be proved, which is some- 


24 See Freytag, “Die Grundsatze der materiellen Verantwortlichkeit im Entwurf der 
neuen Vertragsverordnung,” Neue Justiz (1956) 206. 

25 The punitive role of the penalty has been most emphatically asserted in the Soviet 
Union. The Soviet basic conditions of supply require several pages to enumerate the 
various penalties. The result is that the enterprises have to pay penalties even for the 
smallest defect. 
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times difficult, an additional amount covering this excess can be 
recovered. 

An enterprise in default with respect to payment for goods must pay 
a penalty amounting daily to half a thousandth of the price. This 
interim interest on over-due obligations must be distinguished from 
ordinary statutory interest (five per cent yearly), which is due on every 
debt not deriving from a delivery of goods.” 

Each Communist state regulates differently the question whether 
these pecuniary sanctions are to be imposed regardless of the nonper- 
forming party’s fault. Fault, in this context, includes not only inten- 
tional violation of contractual duties but also any negligence, any 
failure in the productive or administrative work of the enterprise 
which leads to nonperformance. Thus, a fault exists when the delivered 
machine is defective because the factory was not careful enough in 
using technological processes, when the delay is due to poor organiza- 
tion of work by the delivering enterprise, when the delivering enter- 
prise did not conclude in good time a proper contract with its own 
supplier and, for this reason, did not get the necessary raw materials 
in time. General agreement exists that claims based on warranty are 
not grounded on a principle of fault. No consensus exists on the basis 
of liability in the case of penalties and of compensation for damage. 

In Hungary, penalties are due only in case of fault; compensation 
for damage is owed regardless of fault. However, fault is presumed so 
that the enterprise must pay the penalty unless it can show that it was 
free from fault. The enterprise is excused from the duty to pay damages 
only if it can show that performance was prevented by force majeure 
or some similar, exceptional circumstance. 

In the Czechoslovak Republic, the situation is the opposite. The 
penalty is paid regardless of fault, but a party need not pay damages 
unless the nonperformance was due to its fault.** The Soviet Union 
requires “fault” even in the case of a penalty; however, in Soviet prac- 
tice, almost any nonperformance constitutes fault.” 

How does this system of pecuniary sanctions, in particular the pen- 
alty, work in practice? 

No enterprise likes to pay a penalty; enterprises do not like to have 
claims made against them. The assertion of such claims exacerbates 


°6 The Soviet law does not have this rule. Under Soviet regulations, a party who does 
not pay the price at the proper time has to pay a daily penalty of one thousandth of 
the value, as well as interest for the use of the money at a yearly rate of three per cent. 
See Liberman, “Praktika gosudarstvennovo arbitrazha po sporam o raschetakh za pro- 
duktsiu i uslugi” (The practice of State Arbitration in disputes concerning liquidations 
of goods and services). Sovetskoe Gosudarstvo i Pravo (1957) 124. 

“7 See Knapp, op. cit. supra note 21, 14-20. 
;, *8 An analysis of the reasons for these different rules would go beyond the scope of 
this article. 
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relations between the enterprises. This is especially so because, in a 
majority of cases, the enterprise which has the right, and indeed the 
duty to the state, to claim a penalty, has not suffered any damages at 
all. An enterprise, entitled to claim a penalty, must keep in mind that 
next time perhaps the other enterprise will be able to demand a similar 
penalty from it. For these reasons, the enterprises tend not to lodge 
claims. Even in the most recent Communist literature, the complaint 
is made that enterprises grant amnesty to each other. In such cases, the 
question of nonfulfillment of the contract does not even go to the arbi- 
tration commission. Attempts are made to block this practice. Arbitra- 
tion commissions can inspect an enterprise’s records to determine 
whether claims for penalties are properly lodged. 

If a claim is lodged against an enterprise, the consequences can be 
serious. Paying penalties endangers employee and worker premiums, 
and may result in trouble for the director of the enterprise. Therefore, 
the leaders of enterprises do everything to free themselves from responsi- 
bility and, in particular, try to provide in advance documented justifi- 
cation of one sort or another. 

In Hungary, the rule that an enterprise will be at fault unless in 
good time it informed the other party of the obstacles to fulfillment of 
the plan (the duty of co-operation), has produced evasionary prac- 
tices. One enterprise sends to the other a letter setting out obstacles in 
the way of fulfillment. The country was inundated with such letters. 
The Central Arbitration Commission had to condemn. the practice” 
and to stress that enterprises would have to pay compensation for the 
damages caused by sending such letters. 

Even more damaging consequences have resulted from the practical 
application of this system of pecuniary sanctions. Let us consider a 
typical example. 

The director of a state farm made a mistake. He did not examine, 
as he was supposed to, the quality of the seed grain which he received. 
Consequently, defective grain was sown. Because of the seed grain used, 
the harvest will probably fall below what the plan provides. Later, 
during the growing season, a disaster threatens the whole harvest. The 
director of the state farm knows some means, for example, the use of 
insecticides, by which damage can be avoided. He further knows that 
others (as is very often the situation) are unaware of this possibility. 

What does the director do? If he does nothing, the whole harvest 
may fail and the state will assist the farm. When a harvest fails, the 
agricultural division of the competent Soviet makes out a document 
setting forth the facts and that the disaster was unavoidable. Later, the 
arbitration commission finds that the farm was not at fault. If the di- 





29 See Tervgazdasdgi Ertesité (Bulletin of the Planned Economy), May 29, 1953. 
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rector of the farm, on the other hand, succeeds in avoiding the disaster, 
the farm will reap a poor harvest. The arbitration commission will then 
ascertain, with the help of experts, why the harvest is so poor, and the 
director’s mistake will come to light. The farm will be ordered to pay 
a large sum by way of penalty. The tenure of the director of the state 
farm may even be endangered. 

The penalty sanction cannot effectively contribute to the fulfillment 
of the plan if there is a single defect in the entire productive chain. For 
the production of most commodities, many materials, raw, semi- 
finished, or finished, are required. If one supplying enterprise can prove 
that it could not perform because a single component was not available 
to it (and that this lack was not its fault), then it is not possible to say 
that the work of any enterprise fell below standard. Under the compli- 
cated economic relations that exist, it is usually very difficult to find out 
the causal connection between a given enterprise’s default and its sup- 
pliers’ default. If, in such a case, the enterprise lodges a claim for a 
penalty against its own supplier, it usually does this only to make a clear 
record on the cause of the default. During the arbitration proceedings, 
a representative of the enterprise states informally that he has knowl- 
edge of the circumstances that make it impossible for the supplying 
enterprise to perform and that his enterprise lodges the claim for a 
penalty only because of its duty to the state. Since in such a “dispute” 
there is no plaintiff who points out the defects, the proceedings usually 
end with a declaration that the defendant was not at fault. The plaintiff 
obtains a resolution from the arbitration commission which can later 
be used to avoid responsibility in any proceeding for penalties instituted 
by a consuming enterprise. 

Under the Hungarian and the Soviet regulations, in which fault must 
be shown before a penalty is due, the question arises whether each enter- 
prise is responsible only for its own fault or also for the fault of those 
enterprises upon which its production or distribution activity depends. 
This question is called “the problem of responsibility for collaborators.” 
The matter has been disputed for a long time. 

In Hungary, a law” originally provided that an enterprise was 
obliged to pay a penalty only when it was itself at fault. This solution 
had the disadvantage that the enterprise to which a product was de- 
livered had no incentive to examine the quality of the product and to 
assert claims for penalties. A retail trade enterprise, taking over goods 
directly from the factory, could not demand a penalty from the whole- 
sale enterprise that handled the shipment, because the wholesale enter- 
prise itself did not commit any fault as it had not even seen the goods. 
The retail trade enterprise could not claim a penalty from the factory, 
because it was not in legal and contractual relationship with the factory, 


80 Decree No. 206 (Dec. 8, 1951) M.T. 
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but only with the wholesale enterprise. The factory could be required 
to pay a penalty to the wholesale enterprise, with which it was in a 
direct contractual relation. However, that enterprise had not suffered 
any material loss. The result was that there was little incentive to 
examine the quality of goods and to assert claims for penalties. 

In 1955, a decree of the Government” provided that an enterprise is 
relieved from paying a penalty only when the enterprise can prove that 
neither it nor those enterprises supplying it (“collaborators”) were at 
fault in the nonperformance of the contract. Inadequacies in this solu- 
tion soon appeared. Many enterprises often participate in the produc- 
tion of a product. All these enterprises have to be called into the pro- 
ceedings of the arbitration commission, which makes the handling of 
the case wearisome and tedious.** Since, according to the new regula- 
tion, the penalty has to be handed over to the consuming enterprise 
which stands at the end of the chain, the other enterprises lose interest 
in the assertion of claims for penalties. As these enterprises do not force- 
fully assert their claims against the enterprises supplying them, the arbi- 
tration commission usually—and more frequently than was previously 
the case—finds that the defendant was not at fault. The final result is 
that the consuming enterprise still can not obtain a penalty; its partner 
will prove by a prior arbitration resolution that the contract was actually 
violated by a third enterprise (collaborator) but that no one was at 
fault. The end result thus remains the same. 


III. ConcLusion 


Several general conclusions emerge from our discussion. 

One of the basic methods of economic organization in Communist 
Hungary involves the use of civil-law institutions derived from contract 
law. The present system of economic contracts concluded on the basis 
of mandatory plans is required by orthodox Communist doctrine. If 
the plans, worked out more or less centrally, did not provide the basis 
of the contracts, the Soviet form would be given up in favor of the 
Yugoslavian solution.** On the other hand, fulfillment of the tasks 
merely on the basis of the plans, without concluding a contract, 
would mean a throwback to the rigid system in effect in the Soviet 
Union during the first eighteen years of Communist rule. The plan 
must ensure a centralized management, and the contract must call forth 
initiative on the part of the executive agencies. The problem is to ensure 


31 Decree No. 50 (Aug. 19, 1955) M.T. 

32 If the dispute between the defendant and its own delivering enterprise falls under 
the jurisdiction of another arbitration commission, the decision of this commission 
must be awaited. Such a proceeding may take a year and a half. 

33 See Ripp, “A revizionizmus ‘Az Uj gazads4gi mechanizmus’ leple alatt” (Revision- 
ism under cover of ‘The new economic mechanism’), Népszabadsig (June 23, 1957) 3. 
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proper co-ordination. The hope is through the contract to achieve a 
situation in which the enterprise does not consider its task as an order 
from above, but as an obligation which it has itself undertaken in a 
legal transaction, the details of which have been worked out by the 
enterprises immediately involved. 

The method of economic management practiced in Communist 
Hungary is basically the same as that found in other European coun- 
tries of the Soviet type. The economists and jurists of these countries 
consider that many basic questions are common problems, that they can 
criticize each other’s solutions, and that representatives from the several 
countries should discuss these problems at regular conferences. 

The application of the civil-law method is inseparably connected with 
the existence of a degree of self-reliance on the part of the economic 
agencies, the enterprises. The law of value and the business accounta- 
bility are preconditions for the application of the civil-law method. The 
method’s aim is to encourage initiative; its meaning is lost unless the 
enterprises are to some degree self-reliant. The less the self-reliance, the 
more illusory becomes the value of civil-law instruments. 

But the achievement of any significant degree of self-reliance on the 
part of the enterprises always meets with difficulties. The economic 
experts, the leaders of the economic agencies, and the arbitrators, all 
experience in everyday practice the difficulties constantly recurring in 
this field. In Communist Hungary, many measures have been taken to 
strengthen business accountability, to protect the rights of the directors 
of enterprises, to increase pecuniary interestedness. Experience shows 
that the desired goal is not attained. Governmental interference, to- 
gether with a considerable lack of self-reliance, appear to be to a large 
extent inevitable. 

The director of an enterprise, its leaders, and the “work-collectives” 
are actually not the enterprise’s master; they are executors of manda- 
tory plans. They themselves feel this. If the enterprise is successful, the 
advantages gained by the workers in the enterprise are not especially 
great. Moreover, neither the worker nor the director of the enterprise 
can hope for relief in the future; the ministries have an unrestricted 
right to redistribute the finances of the enterprises. The superior authori- 
ties can, for example, at any time withdraw any assets held by the 
enterprise."* Moreover, there is a complete lack of interest in conserving 


34 A similar rule is found in the Soviet Union. See Lapt’ev, op. cit. supra note 21, 
25-26. Bulganin in his speech to the Central Committee of the Communist Party of the 
Soviet Union on July 4, 1955, pointed out that the “ministries and central boards do 
not take proper steps to ensure fulfillment of the accumulation plan by each enterprise 
and even violate the basic principles of cost accounting. The ministries and central 
boards often draw on profits over and above the plan and on the working funds of 
enterprises which are functioning well in order to compensate for deficits in the 
working funds of enterprises which are not doing well, thus making the financial 
situation of the latter appear satisfactory.” See Bulganin, Tasks of the Further Develop- 
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(and also, of course, in investing in) capital assets, since business 
accountability extends only to working or turnover capital.** Conse- 
quently, those in responsible positions follow the line of least resistance, 
seeking to carry out their task under the plan in the easiest way even 
though other approaches would be more profitable from the point of 
view of the national economy as a whole. The result is that economic 
management cannot be entrusted to the enterprise; a permanent control 
must be exercised. The enterprise is an agency in the bureaucratic 
structure of the state; its employees must be controlled. But once a 
ministry has the right to control an enterprise’s activities, it is extremely 
difficult to trace the line beyond which in particular cases the ministry 
cannot go. 

In view of these problems, the leading Hungarian Communist econo- 
mists recently declared—in contrast with the official standpoint of the 
Government—that it is not possible to guarantee a proper harmony 
between the mandatory plan and self-reliant initiative. These students 
of the problem concluded that, “in a highly centralized people’s 
economy, regulated by an integrated, mandatory national plan, the 
people cease to be initiators, thinking and acting independently, they 
become mechanized, they turn into small wheels, mere screws in a vast 
machine.”** According to these specialists’ analysis of the practical 
realization of principles, “in order to develop the creative initiative of 
the workers, in order to reduce the bureaucracy, the enterprises must 
withdraw from central management, and the relations between the 
enterprises must be based on market competition.” 

In Communist Hungary, an effort is currently underway to work 
out a system of economic contracts based on the plan. The effort is to 
achieve a systematic, speedy development of the economy by a proper 
reconciliation of central planning with independent initiative on the 
part of the enterprises. Economic and political leaders are trying to 
make the enterprises self-reliant, to overcome the defects in the system. 
The effort so far has not produced satisfactory results. 





ment of Industry, Technical Progress, and Better Organization of Production. Report 
at the Plenary Session of the Central Committee of the C.P.S.U. on July 4, 1955 (1955), 
66. See also Ulbricht, Fragen der politischen Oekonomie in der DDR (1954) 17. 

35 The situation is similar in the Soviet Union. See Dozortsev, “Pravovoe polozhenie 
promyshlennykh predpriiatii” (The legal situation of industrial enterprises), Sovetskoe 
Gosudarstvo i Pravo (1955) No. 8. 

36 See Ripp, op. cit. supra note 33. The authors suggest that the economic plan (except 
investments) should not be mandatory, but only an estimate. 
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NORBERTO BOBBIO 


Trends in Italian Legal Theory 


1. During the first years after the war, Italian legal literature became 
introspective. The dictatorship with its misdeeds, the war with its 
destruction, the liberation with its problems, cruelly interrupted the 
quiet which had lasted for fifty years. To cite one of our leading 
jurists, Arturo Carlo Jemolo wrote in 1947 in an article entitled Con- 
fessioni di un giurista: “Jurists and laymen, above all in the part of 
Italy which suffered the German occupation, we have come to under- 
stand that a moral life cannot be reduced to formulae, even the most 
assured, the most all-inclusive.”* This was echoed by Piero Calamandrei, 
who, in opening the International Congress of the Law of Civil Pro- 
cedure in 1950 at Florence, deprecated the “scientific self-conceit” which 
leads students of law “to believe that our logical constructions, our dog- 
matic systems, are truer, one might say more real, than that practical 
reality which is to be found in the halls of justice.”* The crisis of law 
became a dominant and inevitable theme: there developed a special 
literature on the crisis. It could be said that there was no general dis- 
cussion concerning law which did not start as a matter of course with 
the crisis and the anguished tensions that it induced;* there was even 
talk of “juridical existentialism,’* which found some response.’ This 
state of mind was most dramatically and intensely voiced by Giuseppe 
Capograssi, both a legal philosopher and a moralist, whose passionate, 
tormented, and even poignantly lucid pages found an unprecedented 
response among jurists. In essays such as I/ diritto dopo la catastrofe 
(1950), Incertezze sull’individuo (1953), L’ambiguita del diritto con- 
temporaneo (1953), Su alcuni bisogni dell’individuo contemporaneo 
(1955), he outlined the lineaments of a phenomenology of the totalitar- 
lan state and its consequences, analyzed the defenseless position of the 
individual after the great political and moral revolutions of our time, 
and sought to resurrect from the disorder some perspectives for the 
future. 

The crisis of law was widely admitted, but on its causes and signifi- 
cance, on its remedies, opinions varied. It was treated now as the crisis 
of the Rechtsstaat, now of the principle of legality and of certainty, 


Norserto Bossio is Professor of Jurisprudence, University of Torino. 

1 Pagine sparse di diritto e storiografia, Milano, Giuffré, 1957, p. 178. 

* Studi sul processo civile, Padova, Cedam, 1957, VI, p. 10. 

3 See the addresses collected in the volume, La crisi del Diritto, Padova, Cedam, 1953: 
And for a general discussion of the problem, the recent work of G. Tarello, “Sul pro- 
blema della crisi del diritto,” Torino, Giappichelli, 1957. 

*F. Carnelutti, “Esistenzialismo giuridico,” Foro It., LXXII, 1949, IV, 1-4. 
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now of legal science, now of the sense of justice. In this diversity of 
nostalgic recollections, of lamentations, and of diagnoses, there could 
be discerned a common state of mind, perhaps even more the common 
conviction that jurists had to share responsibility for the crisis and that 
this responsibility came from their traditional submissive worship of 
positive law, from the exaggeration of legal technicism which had 
blurred their perception of the foundations and the end of law, and 
finally from an excessive faith in systematic and logical constructions, 
If one were to define the situation in a summary expression, one might 
speak of “revolt against formalism.” The revolt brought about a con- 
fluence of various polemical attitudes, different in origin but for the 
most part of similar tendency, all seeking to reform legal theories which 
hitherto had been dominant. Of such attitudes four appear to be funda- 
mental and as such deserve more detailed examination (to which 
§ § 2, 3, 4, 5, respectively are devoted): (1) the critique of legal posi- 
tivism and support of natural law; (2) the critique of the theory of law 
as a creation of the state in order to revive and to enlarge the institu- 
tional theory of law; (3) the critique of legalism seeking to open the 
way for reconsideration of the problem of the sources of law; (4) the 
critique of juristic conceptualism envisaging a less rigid form of inter- 
pretation and a jurisprudence more open to the empirical study of law. 
There were involved, as is clear, some of the main problems of legal 
philosophy: the ethical justification of law; the relationship between 
law and the state; the sources of law; finally, the nature of legal sci- 
ence, its function and methods. In the discussion of all four problems, 
the obsolete elements of the previously dominant conceptions were 
emphasized, and, against the earlier formalism, ethical presuppositions 
and the social ends of law were, in each case, brought to the fore. 
These soul-searchings led, in most instances, to acts of penitence, even 
retractions, and to firm proposals of a radical renovation. 

2. The first remedy for the proclaimed crisis of law, invoked above 
all by Catholic jurists, was the return to natural law. Legal positivism 
was accused of failure to recognize any law other than that enacted by 
the state, and hence of not admitting any other criterion to distinguish 
valid from invalid law than the merely formal criterion of belonging 
to a dynamic system (in the Kelsenian sense). The laws restricting 
liberty, the racial laws, in general the fascist laws that had violated 
certain fundamental principles on which the liberal state was based, 
had raised anew the old question: must the citizen obey unjust laws? 
In the positivist conception of law, such a question could not even arise, 
because the formal criterion enables valid laws to be distinguished from 
the invalid, not just laws from the unjust. The distinction between just 
and unjust laws requires a substantial criterion of distinction which the 
restriction of law to formally valid legislation is not in position to 
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furnish; it requires, in other words, a criterion of valuation, on the 
basis of which laws may be judged also as to their content. This cri- 
terion can be satisfied only by a law whose rules are valid not indeed 
by virtue of the authority by which they have been enacted, but on the 
ground of their correspondence with certain ultimate values, recognized 
as worth seeking. This law according to tradition is the law of nature. 
The problem is not merely theoretical; from recognition of the existence 
of natural law, it follows that, to be binding, it is not sufficient that a 
positive law be valid in a formal sense, but it is necessary that it should 
also be valid in substance; in other words, it is not sufficient that it 
should be lawfully enacted, it is also necessary that it should correspond 
to natural law, i.e. that it should be just and therefore, since only a 
valid law is binding and only a binding law must be obeyed, an unjust 
law, even if formally valid, is not binding and must not be obeyed. But 
this neither more nor less requires that natural law should be recog- 
nized as a valid law, in other words, not as a body of ideal principles 
from which positive law draws inspiration according to the times and 
circumstances, but as a body of binding rules for all men, and therefore 
even for the legislator, as law in the same sense as positive law.’ 

From discussions at a June, 1949, meeting, and in the pages of the 
Catholic legal journal, “Justitia,” there emerged the formula “existing 
natural law”; this formula represented a position taken, on the one 
hand, against jurists who recognize no other valid law than positive 
law and, on the other hand, against the idealistic schools, dominant in 
Italy in the first decades of the century, which had denied natural law 
(neo-Hegelian idealism) or had considered it as a pure rational idea 
(neo-Kantian idealism).° As “existing” natural law, it was law to the 
same degree as positive law and therefore immediately binding; as 
“natural” law it was hierarchically superior to positive law. Hence, to 
be valid a law must also be just. And accordingly, to the question 
whether a citizen is bound to obey an unjust law a negative response 
must be made. 

The most complete exposition of this radical doctrine was that of the 
Jesuit Father S. Lener, who proposes the following alternative: either 
the distinction between law and violence must be renounced, or it must 
be considered that in the positive enactments themselves there is neces- 
sarily immanent an order of justice, the validity of which transcends 
that of positive law. Natural law has the function of integrating posi- 
tive law, and to the extent that this function is involved, obedience to 
positive law is limited.’ As against the formal definition of law, char- 


5 B. Biondi, “Esistenzialismo giuridico e giurisprudenza romana,” Scritti giuridici in 
onore di F. Carnelutti, Padova, Cedam, 1950, I, pp. 99-116. 

® The acts of the conference and other writings on the topic are collected in the 
volume Diritto naturale vigente, Roma, Studium, 1951. 

7S. Lener, “La certezza del diritto, il diritto naturale e il magistero della Chiesa,” 
Scritti giuridici in onore di F. Carnelutti, cit., I, pp. 345-388. 
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acteristic of positive jurists, the new advocates of natural law oppose a 
substantial definition, as follows: “Law is the complex of norms which 
regulate, in accordance with the natural order, the relations in social 
life, in order to guarantee, through orderly social coexistence and col- 
laboration, attainment of the general welfare.”* And there even were 
those who, considering the natural order as a rational order, affirmed 
that a law contrary to reason is not valid, and a declaration of invalidity 
is not required to abrogate it.” However, not even the Pope was driven 
to this extreme; in a speech of June, 1949, thereafter widely noted and 
discussed, enumerating certain “fundamental norms” of judicial con- 
duct, he affirmed that “the judge in no case may expressly recognize 
and approve an unjust law”; but he promptly added that nonapproval 
of an unjust law did not always imply in each case a duty not to 
apply it. 

3. While one of the consequences of legal positivism had been the 
reduction of law to state law or, as it may be said, the monistic concep- 
tion of law, it is certain that the totalitarian state must be regarded as 
the culmination of positivism. Both in Italy and in Germany there were 
not lacking those who ascribed to legal positivism, which had given the 
state a monopoly of law-making, a heavy responsibility for totali- 
tarianism, or at least for the feeble resistance among the lawyers against 
the excesses of the dictatorship and for their efforts to justify it. There 
were some who even considered the totalitarian state as the natural 
consequence of legal positivism, which recognized no order save that 
of the state and hence had aided the evolution of the modern state, a 
process accomplished through the progressive weakening of all lower 
entities. 

Due to this aspect of the crisis in law, the reaction against positivism 
turned toward the institutional theory or that of the plurality of legal 
orders. In contrast with the doctrine of natural law, venerated but little 
favored by jurists, the institutional theory of law had had a large fol- 
lowing in Italy prior to fascism, through the influence of Santi Romano, 
and recognitions and applications of the doctrine were not lacking even 
during the fascist epoch." One of the discussions which most excited 
and still excites legal philosophers and jurists in Italy—so much so that 
for one who would sketch a panorama of Italian legal theory during 
the last decades this is an almost obligatory point of departure—is 
whether law is norm or institution, whether it is permissible to speak 
of legal systems with reference to organized social groups distinct from 
the state. While official legal science remained attached to the dogma 


8E. Garbagnati, “Il giudice di fronte alla legge ingiusta,” Jus, N.S., II, 1951, p. 437. 

® D. Barbero, “Rivalutazione del diritto naturale,” Jus, N.S., III, 1952, pp. 491-508. 

10 One of the first and the most interesting applications of the institutional theory to 
the study of concrete legal problems was that of W. Cesarini Sforza, “Il diritto dei 
privati,” Rivista italiana per le scienze giuridiche, 1929, pp. 43-125. 
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of state law, the theory of legal pluralism had never quite been aban- 
doned. The fall of fascism gave it new strength: a young legal philoso- 
pher in a book published in 1953, La storia come esperienza giuridica, 
makes of the institution (enlarged so as to include any form of social 
organization, so that even legal relationship becomes an institution), 
the key-notion of legal experience. From the viewpoint of the institu- 
tional theory, human history appears more dynamic and articulate than 
from the viewpoint of the state theory, which regards states (and par- 
ticularly great states) as the only protagonists in historical events. To 
gain an idea of the prestige enjoyed among jurists by the theory of the 
plurality of legal systems, one may look to the studies of Salvatore 
Romano, a jurist who regards the sphere in which the normative will 
of individuals acts as a complex of legal institutions different from the 
state and prior to it, and envisages the relationship of state will and 
private will as one between legal systems."* It could be said that the 
collapse of the myth of the state has liberated jurists from their rever- 
ence for state law and has induced them to adopt a more comprehen- 
sive notion of law enlarging their sphere of inquiry and permitting 
fruitful comparison of the common elements in the most diverse insti- 
tutions. In his recent writings Enrico Allorio, a professed advocate of 
the plurality of legal systems, openly proclaims the acceptance of “the 
widest conceivable notion of law” and characterizes as legal norm any 
judgment regulating human conduct; hence “any system of judgments 
regarding such conduct constitutes objective law.”** 

It is not difficult to see behind this doctrine, which is presented as 
scientific and is limited to proposing a new notion of law, a quite 
specific ideological content: revolt against statism, or indeed against 
concentration of powers and against increase of the functions of the 
state. For example, in the first and the last writings of Capograssi, in 
which pluralism is a dominant theme, one will observe at the basis of 
the doctrine of the plurality of legal systems a condemnation of the 
modern state, which has grown at the expense of the so-called inter- 
mediate groups. It will be sufficient to observe that in a recent re-evalua- 
tion of these “intermediate groups” in the work of a jurist of the last 
generation, the ideological validity of pluralism is expressly declared: 
“In the face of the invasion of the totalitarian state, pluralism becomes 
a political ideal through which the legal order may be linked to the 
individual, to his liberty and dignity, and the person defended against 
the state, by means of a series of human structures designed to express 
the needs, interests, and ideas of particular groups.”™® 


11 §. Romano, “Ordinamenti giuridici privati,” Rivista trimestrale di diritto pubblico, 
V, 1955, pp. 149-331; “Autonomia privata,” ibidem, VI, 1956, pp. 801-922. 

12, Allorio, “La pluralita degli ordinamenti giuridici e l’accertamento giudiziale,” 
Rivista di diritto civile, I, 1955, pp. 272-258. 

18 P, Rescigno, “Le societa intermedie,” I] Mulino, VII, 1958, n. 75, p. 13. 
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4. Legal positivism, in addition to offering an answer to the problem 
of the relations between law and justice, and to that of the definition of 
law, as we have seen in the two preceding paragraphs, also includes— 
in its more consistent expressions such as the pure theory of Kelsen— 
a formal theory of the sources of law and an evaluation of their 
hierarchy. The sources of law, according to the normative theory, are 
the facts to which the legal order attributes the production of legal 
norms; in the terminology which has become current among Italian 
jurists, they are called “normative facts.” As for their hierarchy, there 
has always existed in the positivistic schools, bound as we have seen to 
the dogma of the state, a tendency to consider legislation as the prin- 
cipal source of law at the expense of customary law and case law, so 
that one properly speaks of legal positivism not only as a state theory 
of law, but also as a “legalistic” theory of law. 

Against positivism regarded as a formal theory of the sources of law, 
the attack has come from students of international law: for example, 
Roberto Ago considers the traditional notion of positive law too restric- 
tive, as it does not embrace all existing law, which, in addition to the 
law produced by the normal sources, includes a whole complex of legal 
norms, to be found above all in international law, and derived directly 
from the effective conduct of the subjects of the international com- 
munity, which he calls “spontaneous law.” The polemic against legal 
positivism is apparent in the works of this author; he regards it as 
indispensable that “legal doctrine ... today should make greater 
effort to free itself definitively from certain residual and obsolete relics 
of legal positivism which prevent it from bringing to completion and 
consolidating certain advances indispensable for the future development 
of scientific inquiry.”"* A position of this kind is without doubt one 
of the most radical expressions of the revolt against formalism, to which 
reference was made at the outset; the critique of the positive theory of 
the sources of law is intimately connected, in Ago’s thinking, with a 
reform of legal science, no longer conceived as normative science but 
as empirical and descriptive science. This leads, furthermore, to a re- 
evaluation of customary law, which, being composed of spontaneously 
formed norms, includes the primary fundamental norms of any system, 
even that of the state. Inspired by this idea, another author has main- 
tained that it is necessary to break through the narrow limits of legal 
positivism, stressing a law which “exists as a pure legal phenomenon 
immediately connected with the entire historical reality and not con- 
stricted by formally posited rules”; he speaks of the “deformation which 
positive law tends to impose upon the natural course of the pure legal 

14 “Mjiritto positivo e diritto internazionale,” Scritti di diritto internazionale in onore 


di T. Perassi, Milano, Giuffré, 1957, I, pp. 3-65. By the same author also see the pre- 
ceding work “Scienza giuridica e diritto internazionale,” Milano, Giuffré, 1950. 
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phenomenon.””” This he prefers to denominate “existing natural law” 
instead of “spontaneous law,” but the target is unchanged. It should 
also be noted that in this case too the critique of the traditional theory 
of the sources leads to the re-evaluation of another among the sources 
reduced by positivism to a secondary position: the principal proposal 
of this author indeed is to reassert the “quasi-creative” power of the 
judge in the finding and integration of unwritten international law. 
As part of the revision of the traditional doctrine of the sources also 
of the internal law, the problem of the powers of the judge has been 
made the object of study in a direction which we might term, if only 
somewhat generically, anti-legalistic. The reaction is evidenced by intol- 
erance of the doctrine of the supremacy of legislation and in the critique 
of the conception of the merely declaratory significance of judicial 
activity, even at a sacrifice of the formerly undisputed ideal of certainty. 
As a consequence of the reaffirmed subordination of positive law to 
natural law, some have believed it possible to attribute to the judge 
authority not to apply an unjust law, but on the basis of arguments 
derived from positive law,"° or of proposals of legislative reform."’ But 
without sharing this extreme position, some of the more influential 
proceduralists have drawn attention to the inadequacy of the traditional 
doctrine, which refuses to see the creative element in judicial decision 
and reduces the activity of the judge to a mere logical explication of 
rules implicit in the enacted law. It is enough to cite for all these 
Carnelutti, who wrote in 1951: “It may be said that procedural science 
has made or is making a re-evaluation of the judicial process which 
code-worship has imprudently underrated. As a result of these studies, 
the center of gravity of the legal mechanism which had been shifted 
from adjudication to legislation, is gradually reapproaching the 
former.”** It is significant that Calamandrei recalled in one of his last 
writings, by way of warning, that in the symbolic imagery of antiquity, 
Justice, seated upon a throne and surrounded by her children, held in 
her lap her favorite daughter, Equity."® Finally, the fact is that no theme 
has been more discussed in recent years than that of “value judgments” 
in the process of interpretation: as a result of the insistence with which 
the element of subjective valuation is emphasized in judicial activity, or 
of the choice which cannot be reduced to the old scheme of the judicial 


15 G. Barile, “La rilevazione e l’integrazione del diritte internazionale non scritto e 
la liberta di apprezzamento del giudice,” Milano, Giuffré, 1953, pp. 19 and 80. 

16 FE. Garbagnati, “Il giudice di fronte alla legge ingiusta,” Joc. cit. supra, n. 8, p. 413 
et seq. 

17 E, Favara, “Il problema della legge ingiusta,” Scritti giuridici in onore di A. Scialoia, 
Bologna, Zanichelli, 1953, IV, pp. 201-217. 

18 “Bilancio del positivismo giuridico,” Rivista trimestrale di diritto pubblico, I, 1951, 
p. 293. 

19“Ta funzione della giurisprudenza nel tempo presente” (1955), Studi sul processo 
civile, VI, p. 97. 
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syllogism, the old conception that the judge in applying law performs 
a merely logical operation has been definitively shaken.” 

5. This increased attention given to the study of judicial decision, a 
subject which has become common among the leading Italian jurists 
in the postwar period, introduces the final chapter in the reaction 
against formalism, that concerning the method of legal science. The 
Methodenstreit has always been lively in Italy, but it is to be said that 
in the years between 1920 and 1940, the general theoretical problem of 
the nature and the limits of legal science above all was given first place. 
Now it is rather the question of methods of interpretation and their 
import in practice, and the general tendency is towards enlarging the 
instruments of hermeneutics, towards recognition of greater liberty in 
interpretation, in sum towards liberation from formalistic prejudices, 
a tendency which at the end approaches repudiation of the systematic 
method and acceptance of those of Romar jurisprudence as the ars 
boni et aequi.” 

The most significant work on interpretation, that of Emilio Betti, in 
large part is devoted to the valuation of interests; its author, well 
acquainted with the jurisprudence of interests, shows a desire to intro- 
duce it into Italian doctrine. There is not lacking, even in the work of 
Betti, a polemical tone against the formalism of the traditional theories: 
“To consider the formula in itself, in its abstract logical value, isolated 
from the teleological element in the norm, is an illegitimate procedure 
manifestly contrary to the canon of interpretation in terms of the 
whole, which requires the norm to be envisaged as an instrument to 
an end and to integrate it within the orbit of the entire system.” It 
follows that the activity of the interpreter is characterized not indeed 
as “an operation of arithmetical nature” but as an evaluation. The most 
energetic effort to renovate the methods of interpretation, however, has 
been that initiated by Tullio Ascarelli, who in various writings” insists 
upon the creative value of legal interpretation and seeks to inspire in the 
jurists understanding of the difference between what is believed to be 
the work of the interpreter and what it really is. There appears without 
doubt in the thinking of Ascarelli the influence of the more liberal con- 
ceptions of interpretation, originating in the Anglo-Saxon systems. 


“0 See especially L. Caiani, “I giudizi di valore nell’interpretazione giuridica,” Padova, 
Cedam, 1954; and C. M. De Marini, “Il giudizio di equita nel processo civile,” Padova, 
Cedam, 1958. 

21 B. Biondi, “Scienza giuridica come arte del giusto,” Jus, N.S., I, 1950, pp. 145-177. 

2 Interpretazione della legge e degli atti giuridici, Milano, Giuffré, 1949: see especially 
p. 181 et seq. 

*3 To cite some: “Funzioni economiche e istituti giuridici nella tecnica dell’interpre- 
tazione (1946),” Saggi giuridici, Milano, Giuffré, 1949, pp. 83-108; “Prefazione” to 
Studi di diritto comparato e in tema di interpretazione, Milano, Giuffré, 1952, pp. 
X-LIII; “Dispute metodologiche e contrasti di valutazione (1953) ,” Studi di diritto com- 
merciale, Milano, Giuffré, 1953, pp. 467-480; “Interpretazione del diritto e studio del 
diritto comparato (1954),” ibidem, pp. 481-526. 
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Even if it is not possible to speak of a real transplantation of “legal 
realism,” his outlook can well be illustrated by means of the distinction 
made by Pound between law in books and law in action. His central 
theme is that of turning the attention of jurists from the written law 
in the codes to the law which lives and develops in a given society even 
in spite of the written rules. He observes in various places that certain 
codified institutions are not to be found in reality, while institutions 
of increasing practical importance are not regulated in the written 
norms: jurists occupy themselves altogether too much with the former 
rather than with the latter. A correction of the traditional tendency 
can come, according to Ascarelli, only from study of the economic and 
social functions of legal institutions: only such study allows continuous 
adaptation of the law to changing reality and recognizes the task of the 
interpreter as a task of legal creation. In consequence, the philosophical 
bases of Ascarelli lie in historicism, which has been prevalent in Italian 
philosophy for some decades; his mode of conceiving the problems of 
interpretation can be classified under the general title of sociological 
jurisprudence, and certainly is the most vital and coherent expression 
which has as yet appeared in Italy, ‘of tendencies hitherto scarcely 
domesticated in continental legal science. 

Ascarelli rightly observes that behind the difference in methods lies 
a difference in the modes of conceiving the relations of the individual 
to society or, we might say, of ideologies. This thesis has recently been 
adopted by Bagolini.** Extended to all the fundamental problems of 
legal theory, it serves to elaborate and to confirm the picture here out- 
lined: the reaction against formalism in its various aspects, takes shape 
in a relatively precise ideological horizon, and becomes the expression 
of a changed attitude towards the state and its functions, and of a 
changed conception of the relations between society and the state. 

6. Having set out in this review certain polemical tendencies, we 
are far indeed from seeking to give the impression that legal theory in 
Italy has been wholly reduced to a state of confusion. As a group, jurists 
are conservative and suspicious of novelty. Moreover, some reactions 
have been too patently due to the great upheaval produced by the war 
and are destined not to survive a return to normal conditions. Hence, 
on each of the problems here considered, there have not been lacking 
objections, open criticisms, more or less substantiated refutations. 

I have the impression, to begin with the first point, that the renascence 
of natural law has not made much headway: even among the partici- 
pants at the 1949 meeting, some professed the positivistic principle that 
justice is one thing and the validity of law another, and that while 
natural law forms a basis for judging the justice or the injustice of a 





*4L. Bagolini, “La scelta del metodo nella giurisprudenza,” Rivista trimestrale di 
diritto e procedura civile, XI, 1957, pp. 1054-1067. 
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statute, this does not prevent an unjust law from being valid or a judge 
from having to apply it. I recall the statement of Scarpelli who con- 
sidered the positivistic legal method an essential condition for the 
proper functioning of a liberal and democratic state, in which condem- 
nation and elimination of unjust enactments is not entrusted to indi- 
vidual resistance but to institutions regulated by positive law, and for 
the rest noted that the danger of an abandonment of the positive 
method by the participants in the discussion was much less serious 
than might appear from the title of the book.** Recently, on the occasion 
of the Italian translation of the work by Leo Strauss, Natural Right 
and History, there appeared two critical articles by Fassd in which the 
theory of natural law is represented as exhausted and its baser aspects 
are indicated: “In Italy, above all, the revival of natural law has had 
an almost exclusively political significance: one fourth reaction against 
fascism, three fourths fear of communism, it is part of the larger frame- 
work of the Catholic ‘reconquista.’’”* The appeal to natural law on the 
part of jurists often has merely propitiatory significance. It is solemnly 
intoned at official ceremonies and in opening speeches at congresses. 
But it does not seem that jurists are disposed to envisage the conse- 
quences to which the admission of a natural law, superior to positive 
law, should lead, namely, that to be valid a norm must also be just. The 
distinction between law and morals is still prevalent, and if this is a 
sign of positivism, then it is necessary to conclude that jurists continue 
to be positivists. Assuredly, the theory of the plurality of legal systems, 
which has deep roots in Italian doctrine, has encountered less resistance; 
this is becoming today a communis opinio. Recent objections, advanced 
by an advocate of a teleological conception of law, appear dictated by 
moral preoccupations, and it may be believed that they will not have 
much success.”’ I should be inclined to conclude on this point that the 
crisis affects not positivism, if we understand by positivism the doctrine 
that recognizes no other law than positive law, but its narrowest expres- 
sion, statism; and that the crisis comes not from the reaffirmation of 
natural law but from the discovery and investigation of other positive 
systems different from that of the state. Even the more attenuated form 
of anti-positivism which places alongside of positive law not natural 
law but spontaneous law has provoked some reactions” on the ground 
of the unity of the legal system and of the distinction between law and 


25 U. Scarpelli, “Diritto naturale vigente?” Occidente, IX, 1953, pp. 99-123. 

26 “Piritto naturale e storicismo,” I] Mulino, VII, 1958, n. 78, p. 240. The other article 
is: “Oggetivita e soggettivita nel diritto naturale,” Rivista di diritto civile, IV, 1958, pp. 
264-272. 

27 —D. Barbero, “Polemiche sulla sanzione,” Rivista di diritto civile, II, 1956, pp. 901- 
923. 

28 A. P. Sereni, “Dottrine italiane di diritto internazionale,” Scritti di diritto inter- 
nazionale in onore di T. Perassi, cit., II, pp. 279-301 
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fact, in other words, on the ground of the fundamental principles of 
legal positivism in the traditional sense. 

With reference to the other two points, the reaction against legalism 
and against conceptualism, a noticeable transformation can come only 
from a change in institutions and in the mentality of the judge and of 
the jurist. But these changes, if they occur, are slow and in any event 
unpredictable, and any conclusions would therefore be precipitate. For 
the time being, it may be said that, much like the revival of natural law, 
the stand against the so-called legalistic conformity of jurists risks being 
ineffective, so long as the separation of powers, upon which the legal- 
istic attitude of the jurists is based, is not placed in question. And it is 
a fact that, whatever steps have been taken to proclaim the creative 
power of the judge, no jurist in Italy has dared to declare himself in 
favor of the freie Rechtsfindung. And even more moderate doctrines 
of reform like the jurisprudence of interests have been accepted with 
much caution.” The other attack on what has been termed with some 
disdain, “the moral agnosticism of conceptualism,””® does not appear 
to be gaining ground, since the figure of the arid creator of concepts, 
who regards law with the detachment with which a geologist studies 
a fossil, perhaps never existed, or if it did exist, has long since been 
dead. What may be called the average opinion of the jurist is well 
expressed by Petrocelli, who, defending the juridical school of penal 
law (which has made headway in Italy against the sociological school) 
states that the jurist does not reject values which transcend positive 
law, but does energetically reject any confusion between these values 
and the legal values to which alone it is his task to give attention, in 
order not to intermeddle in questions of policy that concern only the 
legislator.’ Carnelutti, notwithstanding the concessions made in his 
last years to natural law, concludes, in effect, with the admission of “a 
notable credit entry in the balance-sheet of legal positivism.”** 

7. I have drawn intentionally the greater part of my references from 
the writings of jurists and not of legal philosophers. It is appropriate to 
note that in Italy the distinction between jurists and legal philosophers 
has always been very clear, as a result of the fact that the philosophy of 
law in our universities forms an autonomous course of study. But if it 
is permissible to formulate a general conclusion, I should say that this 
distinction has been attenuated during recent years. It is significant that 
in 1922, a legal philosopher could speak of the “antiphilosophic tend- 


29D. Rubino, “La valutazione degli interessi nell’interpretazione della legge,” in 
Scritti giuridici in onore di F. Carnelutti, I, pp. 237-249. For a severe criticism of the 
jurisprudence of interests, see E. Allorio, “La vita del diritto in Italia,’ in Problemi 
di diritto, Padova, 1957, vol. III, pp. 26-31. 

30G. Bettiol, “Il positivismo di F. Carnelutti,’ Archivio penale, IV, 1948, I. p. 287. 

81 B, Petrocelli, “Tecnicismo e antitecnicismo nel diritto penale,” Scritti giuridici in 
onore di F. Carnelutti, IV, pp. 339-369. 

32 “Bilancio del positivismo giuridico,” cit. supra n. 15, p. 299. 
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ency of modern jurisprudence in Italy,” while today another legal 
philosopher has felt that he could dedicate a book to the “philosophy 
of Italian jurists.”** 

This rapprochement has resulted from convergence on both sides, 
On the one hand, jurists have become more cognizant of the general 
problems which their research presupposes: as I have had occasion to 
state elsewhere, it is probable that the great and terrible events that we 
have experienced have contributed to the awakening from the “dog- 
matic sleep.” While the state of discontent and dissatisfaction which 
has appeared a general phenomenon of our jurisprudence in recent 
years, has not always been expressed in clear theoretical formulations, 
it has certainly contributed to the development of greater appreciation 
of the limits of legal science. What has fallen is not positivism but the 
worship of technique, and with it the attitude of disdain or of superi- 
ority with respect to so-called philosophical problems. On the other 
hand, the legal philosophers have ceased to occupy themselves with 
“ultimate problems” in language that jurists do not comprehend: | 
may recall that during the sway of idealism philosophers attempted 
to define law a priori, or asked themselves to what stage of the evolu- 
tion of the Spirit law should be assigned. The chasm between the law 
with which philosophers occupied themselves and that treated by jurists 
was such that a veritable theory of double truth struck deep roots; there 
was a law of the philosophers and a law of the jurists, and it was not 
at all necessary that the two should meet. One of the problems which 
worried the philosophers most was that of the distinction between 
philosophy and legal science. If I do not deceive myself, the barrier 
has in great part fallen; I believe that the recent lively discussion of the 
notion of sanction, originating among the jurists and conducted by 
some of them with noteworthy methodological learning, should interest 
legal philosophers as well.** On the other hand, certain interventions of 
legal philosophers on the problem of the definition of law and more 
specifically on the definition of the legal norm as valuation, can interest 
jurists also.** Thus a fruitful dialogue has begun: let both sides take 
care not to let it lapse. 


83 A. E. Cammarata, “Sulle tendenze antifilosofiche della giurisprudenza moderna in 
Italia,” Rivista internazionale di filosofia del diritto, II, 1922, pp. 234-259; L. Caiani, 
La filosofia dei giuristi italiani, Padova, Cedam, 1955. 

8#E. Allorio, “Osservazioni critiche sulla sanzione,” Rivista di diritto civile, II, 1956, 
pp. 1-37, discussing three previous works: F. Benvenuti, “Sul concetto di sanzione,” Jus, 
N.S., VI, 1955, pp. 223-254; C. Mandrioli, “Appunti sulla sanzione e sua attuazione giu- 
risdizionale,” Jus, N.S., VII, 1956, pp. 86-120; F. Carnelutti, “Il valore della sanzione nel 
diritto,” Rivista di diritto processuale, X, 1955, I, pp. 237-249. In response to Allorio’s 
article: D. Barbero, “Polemiche sulla sanzione,” cit. supra n. 27; F. Carnelutti, “Valore 
di una polemica,” Rivista di diritto processuale, XI, 1956, I, pp. 167-168. 

85 U. Scarpelli, “Il problema della definizione e il concetto di diritto,’ Milano, Nu- 
voletti, 1955; E. Di Robilant, “Osservazioni sulla concezione della norma giuridica come 
giudizio di valore,” Rivista trimestrale di diritto e procedura civile, XI, 1957, pp. 1377- 
1443. 
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COMMISSION ON INTERNATIONAL RULES OF 
JUDICIAL PROCEDURE 


By an Act of September 2, 1958 (P.L. 85-906), passed in the closing hours 
of its second session, the 85th Congress established a Commission and 
Advisory Committee on International Rules of Judicial Procedure. 

The Commission is charged with the investigation and study of existing 
practices of judicial assistance and co-operation between the United States 
and foreign countries. The term “judicial assistance” is defined as the “pro- 
cedures necessary or incidental to the conduct of litigation ... in State 
and Federal courts and quasi-judicial agencies which involve the per- 
formance of acts in foreign territory, such as the service of judicial docu- 
ments, the obtaining of evidence, and the proof of foreign law.”* The pur- 
pose of the study is to enable the Commission to draft international agree- 
ments to be negotiated by the Secretary of State and to recommend to the 
President other legislation deemed necessary for the improvement of our 
international juridical relations. The standard prescribed by the Congress 
is that these extra-territorial procedures “may be more readily ascertainable, 
efficient, economical and expeditious.” 

The Commission consists of nine members: three public members and 
two officials of state governments appointed by the President, two repre- 
sentatives of the Department of Justice appointed by the Attorney General, 
and two representatives of the Department of State appointed by the Sec- 
retary of State.? The members of the Commission choose their Chairman, a 
Director* who serves as reporter, and an Advisory Committee of fifteen 
members.* The Advisory Committee is selected from “lawyers, judges of 


1For a comprehensive survey of the subject, see H. L. Jones, “International Judicial 
Assistance: Procedural Chaos and a Program for Reform,” 62 Yale L. J. 511 (1953). 
2 The members of the Commission are: 
Herbert Brownell, Jr., New York City, Chairman. 
Loftus Becker, The Legal Adviser, Department of State. 
Charles D. Breitel, Associate Justice, Supreme Court Appellate Division, New York 
City. 
John W. Hanes, Jr., Administrator of Security and Consular Affairs, Department 
of State. 
Henry F. Holland, New York City. 
J. Lee Rankin, The Solicitor General, Department of Justice. 
Charles S. Rhyne, Washington, D. C. 
Malcolm R. Wilkey, Assistant Attorney General in charge of the Criminal Division, 
Department of Justice. 
There is one vacancy caused by the resignation of Chief Justice Phil S. Gibson of 
the Supreme Court of California. 
3’ The Commission has chosen the writer as Director. 
*The members of the Advisory Committee are: 
Philip W. Amram, Washington, D. C., Chairman. 
Joe C. Barrett, Jonesboro, Arkansas. 
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Federal and state courts and other persons competent to provide advice for 
the Commission.” 

The movement for codification of international practice and procedure 
began in Latin America and Europe in the last quarter of the nineteenth 
century. The United States is now the last of the major countries to turn 
its attention to this much-needed reform. Establishment of the Commis- 
sion marks the beginning of an effort to bring codification and improvement 
to probably the last major area of procedure untouched by the reforms of 
the last three decades. It is an achievement of the Section of International 
and Comparative Law of the American Bar Association which has worked 
unremittingly for the legislation since the Association first approved a 
resolution favoring the establishment of such a federal agency in 1950. 

As a result of difficulties encountered in attempts to obtain evidence 
from abroad in the nineteen thirties, the Department of Justice undertook 
an informal study of the problem of international judicial assistance. This 
study was commended in 1938 by the American Bar Association whose 
Section of International and Comparative Law first directed its attention 
to the subject. In 1937 the Harvard Research in International Law began 
its drafting of a model Convention on Judicial Assistance which was 
published in 1939.° 

Bills for the establishment of the Commission and Advisory Committee 
were introduced in the first session of the 84th Congress® at the request 
of the Attorney General joined by the Secretary of State. The bill as finally 
enacted by the Congress differs only in detail from those introduced in 
1955. Originally, it was proposed that the agency be an Attorney General’s 
commission of five, consisting of two representatives of the Department of 
Justice and two representatives of the Department of State, with the At- 
torney General as chairman. The Commission as now established is an 
independent agency reporting directly to the President. 

The particular procedures mentioned in the Act as requiring the first 
attention of the Commission are those which were covered by the Harvard 
Draft Convention. The first two of these, service of judicial documents 
and the obtaining of evidence, are universally conceded to be most demand- 
ing of reform. The Commission, however, is given broad authority to study 





Henry P. de Vries, New York City, New York. 
Albert A. Ehrenzweig, Berkeley, California. 
General George W. Hickman, Jr., Washington, D. C. 
Herbert S. Little, Seattle, Washington. 
Henry G. McMahon, Baton Rouge, Louisiana. 
Albert B. Maris, Philadelphia, Pennsylvania. 
Alexander Nekam, Chicago, Illinois. 
James J. Robinson, Tripoli, Libya. 
Ernest Schein, Washington, D. C. 
Rudolf B. Schlesinger, Ithaca, New York. 
F. Trowbridge Vom Baur, Washington, D. C. 
Hessel E. Yntema, Ann Arbor, Michigan. 
Charles J. Zinn, Washington, D. C. 
5 33 Am. J. Intl. Law Supp. 11-166. 
® See H. L. Jones, “A Commission and Advisory Committee on International Rules 
of Judicial Procedure,” 39 Am. J. Intl. Law 379 (1955). 
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other international procedures and make such recommendations to the 
President as its investigation and research may prove advisable. 

Borrowing its techniques from the Supreme Court with its former Ad- 
visory Committees on Rules of Civil and Criminal Procedure, the American 
Law Institute, and the Attorney General’s Committee on Administrative 
Procedure which drafted the bill that became the Administrative Procedure 
Act, the Commission expects to continue the method of democratic drafts- 
manship already found so successful. 

The task of the Commission differs greatly, both qualitatively and quan- 
titatively, from those of previous rule and law drafting agencies. The raw 
material for the work of their reporters was immediately at hand in any 
good law library. The Director of the new Commission has had to start 
almost from scratch in building up a library of information on existing 
practice of international judicial assistance. None now exists. Fragmentary 
information on foreign practice has been accumulated by the Department 
of State where it is made available to the bar by the Bureau of Special 
Consular Services. The Department of Justice has had considerable prac- 
tical experience in all three of the topics under study, but it is buried in 
insufficiently indexed and unco-ordinated files. There is no adequate or 
up-to-date textbook in any language. Civil law jurists have generally writ- 
ten of co-operation between the judiciaries of countries with the same basic 
system of law.’ And where they include the common law countries, their 
treatment may be descriptive rather than analytical or critical.* 

The most substantial difficulties in international practice arise in the 
relations of countries with different systems of law. It is necessarily the 
aim of the Commission to draft procedural agreements which the govern- 
ments of civil law countries will accept. Toward that end, it is essential 
that the Commission ascertain what difficulties the bench and bar and the 
governments of civil law countries have experienced in obtaining execution 
of their letters rogatory in the United States and what provisions they 
may wish to have included in an agreement. Little civil law comment on 
American practice exists. The Commission will have to ascertain the pre- 
cise reasons for civil law objections to our depositions practice, and seek to 
work out some equivalent procedure satisfactory both to American courts 
and to countries such as Switzerland and Japan which now forbid the tak- 
ing of depositions. The work of the Commission will depend largely on its 
public relations. 

In its biennial conferences beginning with that in London in 1950, the 
International Bar Association has done good work in assembling the critical 
views of common and civil lawyers. Notwithstanding the excellent report 
in 1952 by the Inter-American Juridical Committee on Judicial Assistance 





7A striking example is the course of lectures “Bases Para Unificar La Cooperacién 
Procesal Internacional” given by Dr. Niceto Alcald-Zamora of the Faculty of Law of 
the University of Mexico at the eighth meeting of the Academia Interamericana de 
Derecho Comparado e Internacional in Habana in 1956. VI Cursos Monograficos 
p. 13-102 (1957). 

8See, for example, Bilow-Arnold, Internationaler Rechtsverkehr in Zivil- und 
Handelssachen (1957). 
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in Civil Cases,° the Inter-American Bar Association has been less successful 
in eliciting the interest of the bars of Latin-American countries. The Com- 
mission looks forward to the continued and increased co-operation of 
these two international bar associations. The Commission is unable to rely 
exclusively for its information on foreign law and practice nor can it de- 
pend for criticism of its drafts upon inquiries forwarded to foreign govern- 
ments through our diplomatic missions abroad. The experience of the In- 
ternational Law Commission of the United Nations indicates that many 
governments do not reply to such inquiries. The Commission is therefore 
faced with the task of digging out this information with the aid of the 
bars of those foreign countries, which will be the first objective of its studies. 

Unfortunately, the Congress limited the life of the Commission to one 
year. The Act establishing the Commission authorized an appropriation of 
$75,000, a meager sum, but the Congress appropriated only $25,000 for 
the year’s operation of the Commission. The Commission accordingly de- 
cided to undertake only such studies as may result in some accomplishment 
prior to December 31, 1959, when, unless its life is extended by the first 
session of the 86th Congress, it expires. 

Although the first mandate of the Commission is to draft international 
agreements, it was obviously impossible in such a short time to undertake 
even the drafting of an agreement with the United Kingdom and the 
countries of the British Commonwealth which present less ideological 
difficulties than the civil law countries. Aside from a pilot project of ex- 
amining our juridical relations with Austria and Japan, a study of only 
the pertinent sections of the Federal Judicial Code, the Criminal Code, 
Chapter 7 of Title 22, and the Federal Rules of Civil and Criminal Pro- 
cedure has been undertaken. The purpose of this limited program is to 
recommend such revisions as will permit the maximum use abroad of 
existing procedures which are now impossible of utilization in many civil 
law countries. It is also contemplated, if time permits, that model laws and 
rules fashioned after the Federal revision, and suitable for adoption by the 
states will be drafted, and that statutes and rules designed to simplify 
proof of foreign law will be considered. 

In April, the Chairman of the Commission wrote to the Vice President 
and the Speaker of the House requesting amendments to the Act of Sep- 
tember 2, 1958, to extend the life of the Commission and increase the 
authorization of appropriations. At this writing, H.R. 8416, which would 
extend the life of the Commission for two years, has been passed by the 
House, but no action has been taken by the Senate. Prospects for the future 
of the Commission and Advisory Committee are uncertain. 


HARRY LE ROY JONES * 


® This report was the subject of comment by the writer in 2 Am. J. Comp. L. (1953) 
365. 


*Director, Commission on International Rules of Judicial Procedure. 
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PROPOSED AMENDMENTS TO THE COMMONWEALTH OF 
AUSTRALIA CONSTITUTION ACT 


On October 1, 1958, the Report of the Joint Committee on Constitutional 
Review was brought up to the Parliament of the Commonwealth of Aus- 
tralia. The Constitution of the Commonwealth of Australia had come into 
operation on January 1, 1901, but this Report by the Joint Committee marked 
only the second attempt by a Commonwealth Government to investigate pos- 
sible deficiencies in the basic charter of state. The other effort had been made 
in 1929 by a Royal Commission on the Constitution set up under Letters 
Patent granted by the Governor-General of the Commonwealth. 

The recent Joint Committee on Constitutional Review was not a Royal 
Commission established under authority of the Crown. The Joint Committee 
was composed of leading figures from both Houses of the Commonwealth 
Parliament and drew upon the services of members of all leading political 
parties. To avoid the excesses of political oratory often associated with public 
debate, it conducted its inquiries in private. 

The necessity for agreement by the members of the leading political par- 
ties on any proposed constitutional change is clear from even a cursory glance 
at Australian constitutional history. Under Section 128 of the present Con- 
stitution, all constitutional alterations must be submitted to a public refer- 
endum. In the history of the Commonwealth, there have been twenty-four 
amendments submitted to the general electorate. In only four instances have 
the necessary majorities been obtained in favor of the suggested constitutional 
change.’ The reason for the failure to obtain the needed majorities has been 
succinctly explained by Sir John Latham, former Chief Justice of Australia: 


“Because [amendments] are proposed by the Government they have 
almost always been opposed by the party in opposition. The result has 
been that the necessary majorities, in a country so evenly divided on lines 
of party politics, have not been obtained upon the referendum.” 


Given this background, the members of the Committee recognized the 
urgent need for party agreement at the federal level to insure the success 
of any proposed constitutional change. Nonetheless, the Report begins with a 
passing comment to the effect that the Labor members of the Committee 
favored the vesting of all legislative powers in the Commonwealth with 
the further duty and authority to create States possessing delegated consti- 
tutional powers. Such a proposal would have altered the basic fabric of the 
Constitution and placed Australia in an unusual position among the leading 
overseas Commonwealth dominions.’ Since it was obviously impossible to 


1In Sawer, G., Federalism (F. W. Chesire, 1952), at p. 185, Professor P. H. Partridge 
advances some cogent reasons for the rejection of the constitutional amendments by 
the Australian electorate. 

* The Sydney Morning Herald, October 23, 1958, p. 2. 

° For some references noting the distribution of legislative power between state and 
federal governments in Commonwealth countries, see Alexandrowicz, C. H., Consti- 
tutional Developments in India (Oxford University Press, 1957), 149-204; Varcoe, F. P.,. 
Legislative Power in Canada (The Carswell Company, Ltd., 1954), 18-36; Gledhill, A., 
8 The British Commonwealth: The Development of Its Laws and Constitutions, Paki- 
stan (Stevens & Sons, Ltd., 1957), 81-89. 
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gain general agreement on this proposal, it was dropped, and the Commit- 
tee proceeded to areas in which general agreement was possible. 

The Report is divisible into four sections. The first of these deals with 
the composition and internal machinery of the Commonwealth Parliament, 
the second with the allocation of new areas of legislative competence to the 
Commonwealth Parliament, the third with matters of peculiar concern to 
the States, and the fourth with the process of amending the Constitution. 


I. THe CoMMONWEALTH PARLIAMENT 
A. The Number of Senators and Members of the House of Representatives 


Under Section 7 of the present Constitution, each State is entitled to equal 
representation in the Senate. In addition, the number of Senators from each 
of the six original States must never be less than six. 

Under Section 24 of the Constitution, the number of Representatives chosen 
for the House of Representatives is determined in proportion to the respec- 
tive populations of the States. Each State is, however, entitled to at least 
five sitting Representatives. Section 24 goes on to provide that the number of 
Representatives should be twice the number of Senators. There are now 
ten Senators from each State making a total of sixty Senators, and one- 
hundred and twenty-two members of the House of Representatives. 

There is great interest in increasing the size of the House of Representa- 
tives but little interest in increasing the size of the Senate. The latter has 
become somewhat unpopular.’ Thus, the thrust of the new amendments in 
this area is aimed at increasing the size of the House without increasing the 
membership of the Senate. 

The Committee has recommended that the federal Parliament have 
power to determine the total number of Senators from each State subject to 
the qualification there never be fewer than six nor more than ten from each 
State. On the other hand, the size of the House is to be increased to ensure 
that each member represents approximately 80,000 people. As in the past, each 
of the original States is entitled to no fewer than five members of the House. 

The most striking of all the changes is the proposal that the long-standing 
rule of one Senator for every two Representatives be abolished. Given a 
maximum number of Senators—ten from each State—but no ceiling on the 
House other than the rate of expansion of the population, the House will 
obviously continue to grow in size and importance, whereas the Senate 
seems destined to a role of diminishing importance. 


B. Disagreements Between the Senate and the House of Representatives 


The Report next contains what Sir John Latham has called “a rather com- 
plicated set of proposals designed to deal with deadlocks between the two 
Houses of Parliament.” 


* Perhaps the most notable omission from the Report of the Joint Committee is any 
reference to guarantees of personal liberties. In this connection it might be noted that 
on September 5, 1958, Prime Minister Diefenbaker offered a bill of rights to the Ca- 
nadian Parliament. The Canadian Parliament is expected to be asked to act on the 
proposal in its session commencing in January, 1959. 

5 For a discussion of the extent of popular discontent with the Senate, see Crisp, L. F., 
The Parliamentary Government of Australia (Longmans, Green & Co., 1949), 174-191. 
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Section 57 of the present Constitution deals with deadlocks between the 
Senate and the House of Representatives. If the House passes a proposed act 
and the Senate rejects it and within three months thereafter the House 
again passes the bill and the Senate again rejects it, the Governor-General 
may dissolve both Houses of Parliament. Assuming a dissolution of both 
Houses, if the House of Representatives reconvenes and again passes the 
proposed bill and the Senate reconvenes and again rejects the disputed 
legislation, the Governor-General may order a joint sitting of both Houses 
of Parliament. In the joint sitting amendments may be debated and 
accepted. But the distinctive feature of the joint sitting is the fact that if 
the bill is carried by an absolute majority of the total number of members 
present, Senators and Representatives, it is deemed to have been duly passed 
and is presented to the Governor-General for Crown assent. 

An examination of the Committee’s recommendations reveals that the 
Report does not advocate elimination of existing methods of resolving dead- 
locks. The Report simply suggests three avenues by which disagreements 
can be resolved more quickly than at present. 

The first suggestion merely liberalizes the chronological requirements for 
a “deadlock” as presently laid down in Section 57. The Committee would 
retain the existing parliamentary procedures except that a “deadlock” would 
be deemed to have arisen in these circumstances: 


1. The Senate fails to pass or rejects a bill within 90 days after re- 
ceiving it from the House of Representatives for the first time and, 

2. The House of Representatives again passes the proposed bill and 
the Senate, after receiving the bill for the second time, either rejects it 
or fails to take action on it within 30 days after receiving it from the 
House. 


The first suggestion goes on to advise the retention of the existing proce- 
dure of double dissolution by the Governor-General if these conditions of 
“deadlock” are found to exist. 

The second suggestion treats of the very same conditions of deadlock 
described in suggestion one. But it proposes that an alternative mode of 
resolving the deadlock be placed in the hands of the Governor-General. 
Given a deadlock as described above, the Committee would amend the Con- 
stitution to allow the Governor-General to order a joint sitting of the Houses. 
Thus, unlike Section 57 which requires a dissolution and general election 
before a joint sitting may be called, the proposed constitutional amendment 
would allow a joint sitting simply upon a finding by the Governor-General 
that a deadlock had occurred. In accordance with the present approach of 
Section 57, the bill would be treated as passed by the joint session if it received 
an absolute majority of the total number of votes cast by the sitting members 
of both Houses. 

Next, the Report treats of the situation where the Governor-General, faced 
with a choice between ordering a dissolution and ordering a joint sitting, 
decides to order a dissolution. If a general election then takes place and 
within six months of the convening of the new Parliament the same bill is 
again passed by the House and either rejected or left untouched for thirty 
days after receipt by the Senate, a new deadlock is said to exist. In these 
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circumstances the Governor-General need not again order new elections, 
Rather, he is permitted to convene a joint sitting of both Houses and the 
rules as to passage of the bill are identical to those prevailing in any other 
joint session. 

Obviously, the purpose of these proposals is to minimize the influence of 
the Senate. By making it easier for the Governor-General to convene a joint 
session in which the numerical superiority of the House overcomes even the 
unanimous vote of the Senate, the Committee is diluting the substantial 
veto power presently enjoyed by the Senate. 

In the case of laws imposing taxation or appropriating revenue for the 
“ordinary annual services of the Government,” the Committee’s proposals 
facilitate the convening of joint sessions or directing of dissolutions by the 
Governor-General by the use of a very liberal definition of the term “dead- 
lock.” It must be noted that under Section 53 of the Constitution the Senate 
may not amend these types of bills. The Senate is limited to returning these 
bills to the House with suggested amendments or omissions. Here is the 
clearest instance in which obstructionist tactics can be resorted to by the 
Senate. Although the Senate may not affect these kinds of bills in sub- 
stance, it may obstruct their passage by constantly returning them to the 
House. Cognizant of this, the Report would amend the Constitution to the 
effect that a “deadlock” would be deemed to exist in the case of tax or 
revenue legislation whenever the Senate fails to enact a bill within thirty 
days after its receipt from the House. The House need no longer pass the bill 
for a second time before the Governor-General may invoke the machinery of 
dissolution or of a joint session. 


C. Terms of Senators 


Section 7 of the present Constitution provides that Senators shall be 
chosen for a term of six years. Under Section 13 the Commonwealth Senate 
is divided into two classes of equal size. The terms of the members of one 
class expire three years from the date of the commencement of their terms 
of service, and the terms of the members of the other class expire six years 
from the date of the commencement of their terms of service. Thus, Section 
13 essentially provides for the election of one-half the Senate every three years. 

The Committee contrasts the fixed term of a Senator with the term of a 
Representative. The latter may sit for no more than three years under Sec- 
tion 28 of the Constitution. And his term may expire far sooner if the Goy- 
ernor-General exercises his power of dissolution of the House. 

Under the present Constitution it is possible for the House to be dissolved 
and for all of its members to stand for re-election without a single Senator 
having to stand for re-election. This occurs whenever the dissolution takes 
place less than three years from the date of the last federal election. 

The Committee recommends that the Constitution be amended to pro- 
vide that whenever the members of the House must stand for re-election no 
fewer than one-half the Senate must also stand for re-election. The Senators 
forced to stand for re-election will be those who have served the equivalent 
of a full term of the House of Representatives and are currently sitting in the 
equivalent of the second full term of the House. 
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It is felt that such an amendment would also tend to aid in the settle- 
ment of deadlocks between the House and Senate which have forced a 
dissolution of the House and culminated in a general election. 


D. Rotation of Senators 


As indicated previously, Section 13 of the Constitution required the divi- 
sion of the original Senate into two classes of members. This was done in 
order to provide for the election of one-half the Senate every three years. 

Generally, the duty of making the division into classes is vested in the 
Senate. There is a single exception. This is where the number of Senators 
for a State is either increased or diminished; in such a case, the function is 
vested in the Parliament as a whole. 

In the event of a dissolution of the Senate by order of the Governor- 
General, the means of dividing the membership of the Senate into classes is 
exclusively a matter of discretion for the Senators themselves. A custom has 
grown up to the effect that the longer terms will be given to the three 
Senators from each State who have the best records of success at the elections 
following the dissolution. 

The Committee recommends that Section 13 be amended to provide: 


1. That when the Senate meets after an election resulting from a 
double dissolution of Parliament, the terms allotted to the Senators 
should reflect their relative orders of success at the elections resulting 
from the dissolution and, 

2. That Parliament should have power to make laws indicating the 
manner in which the relative success of the Senators at an election is to 
be determined for purposes of Section 13. 


Thus, the Committee’s recommendations are quite limited in their scope. 
They touch only the situation in which the rotation of Senators is at issue 
after an election brought about by a deadlock. Clearly, the Committee intends 
that preference be given to Senators who gain the greatest popular vote at 
an election. 

The Committee’s proposals are noteworthy only in that they would expand 
the role of the Parliament as a whole in determining the terms of members 
of the Senate. This is accomplished by making both the Senate and the House 
responsible for developing the criteria by which “success at an election” is 


to be judged. 


E. Casual Vacancies in the Senate 


Under Section 15 of the present Constitution, if a vacancy occurs in the 
place of a Senator before the expiration of his term, the Parliament of the 
State for which the Senator was elected appoints a person to fill the vacancy. 
If the State Parliament is not in session, then the Governor in Council of the 
State may make an interim appointment. 

The Committee wished to recommend a constitutional amendment 
whereby, “if the Senator for a State whose place has become vacant was a 
member of a political party, the Parliament of the State or the Governor of 
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the State should be required, in filling the vacancy, to choose a person who is 
a member of the same political party as the vacating Senator.” But the mem- 
bers of the Committee found no feasible means of embodying this principle 
in the form of a constitutional amendment. Recognizing this recommenda- 
tion to be a political principle rather than a constitutional axiom, the 
Committee confined itself to a sound endorsement of the principle. 


F. Division of the State Into Electoral Divisions 


The Committee next turned its attention to a series of proposals designed 
to ensure that all electoral units are represented by a single Representative 
and that the number of electors in each electoral unit is uniform. 

Section 29 of the present Constitution empowers the federal Parliament 
to make laws to determine the divisions in each State for which members 
of the House of Representatives may be chosen and the number of members 
to be chosen from each division. The only limitation on the Parliament is 
that it may not form divisions out of parts of different States. 

Section 24 of the Constitution requires the number of members chosen in 
the several States to be in proportion to the relative populations of the States. 
However, once the number of Representatives for a State is ascertained in 
accordance wtih Section 24, the federal Parliament may divide the State 
into electoral units of its own design. The Committee notes that under the 
present Constitution there could, for example, be twice the number of elec- 
tors in one electoral unit of a State compared with another electoral unit. 
Moreover, there might be one Representative for one division but more 
than one member for another division. 

To remedy these defects, the Committee has recommended initially that 
the Commonwealth Parliament be empowered to divide each State into elec- 
toral divisions equal in number to the number of Representatives to be 
chosen from that State. In addition, one Representative only is to be chosen 
from each of these electoral divisions. 

The Committee also recommends that in making the division of the State 
into electoral units, the Parliament must attempt to assign an equal number 
of electors to each electoral unit. Thereafter, to ensure the continuation of the 
principle of equal representation, the Committee would amend the Consti- 
tution to provide for a mandatory review of the electoral divisions every 
ten years. The reviewing agency would be an Electoral Commission chosen 
for each State by the Governor-General in Council. Finally, no subsequent 
divisions of a State into electoral units may take place until the Electoral 
Commission for that State has reported to the federal Parliament. 


G. Reckoning of Population 


Reverting back to Section 24 once again, it will be recalled that the num- 
ber of Representatives chosen in each State is to be in proportion to the 
respective populations of the States. 

Section 127 of the present Constitution excludes aboriginal natives from the 
calculation of the population of the respective States. Thus, aboriginal natives 
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are excluded from being taken into account when the number of members 
of the House of Representatives to be chosen from each State is derived. 
The Committee has recommended the outright repeal of Section 127. 


Il. AttocaTIon oF New LecistativE Powers To THE COMMONWEALTH 


Based upon weighty evidence which it collected during the course of its 
investigations, the Committee has recommended the vesting of additional 
legislative powers in the federal Parliament. The legislative powers which the 
Committee believes ought to be ceded to the national Parliament will be 
concurrent powers. That is, these powers will not belong exclusively to the 
federal Parliament but will also be retained by the States. But wherever State 
and federal legislation overlaps, Section 109 gives precedence to the Common- 
wealth enactment. Thus, State laws are displaced but only insofar as they 
are inconsistent with valid Commonwealth laws. 


A. Navigation 


Section 51(i) of the Constitution gives the Commonwealth Parliament 
power to make laws with respect to trade and commerce with other countries 
and among the States. And in Section 98 it is expressly stated that the power 
of the Commonwealth Parliament to make laws with respect to trade and 
commerce extends to navigation and shipping. The Committee points out 
that the High Court of Australia has held that the power conferred by 
Section 98 is subject to the limitations inherent in Section 51(i).° This means 
that the Parliament is endowed not with a substantive power to deal with 
navigation and shipping at large, but only with power to deal with naviga- 
tion and shipping insofar as they relate to interstate and foreign trade or 
commerce. 

Because intrastate ships use the same waterways, the same ports, harbors, 
and wharves and require the same standards of personnel and seaworthiness 
as do interstate ships, the Report recommends that the Constitution be 
amended to vest the Commonwealth with an express power to make laws 
with regard to all shipping and navigation. 


B. Aviation 


Lacking an express grant of legislative power over aviation the Common- 
wealth has had to rely on Section 51(i) as the basis for its legislation with 
respect to air transport. As a consequence the Commonwealth Parliament is 
powerless to deal with purely intrastate air travel.’ 

Recognizing that “... there is now an umbrella of commercial air 
services extending over the length and breadth of Australia and that air- 
craft do not change their safety requirements because they fly only within 
one State,” the Committee recommends that the Commonwealth be given 
an express legislative power over all aviation. 


® Owners of S.S. Kalibia v. Wilson, 11 C.L.R. 694(1910). 

TIn The King v. Burgess, 55 C.L.R. 608(1936) the High Court of Australia indi- 
cated that the Commonwealth Parliament has no general control over the subject mat- 
ter of civil aviation in the Commonwealth. 
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C. Scientific and Industrial Research 


The Commonwealth lacks a specific grant of power to conduct industrial 
and scientific research. The question which has troubled the members of 
the Committee is whether or not the Commonwealth may lawfully appro- 
priate public funds for scientific research when it has no specific power to 
legislate in this area. 

It was felt that the power of the Commonwealth to engage freely in 
research ought not to be subject to challenge on constitutional grounds. Thus, 
it is recommended that the Commonwealth Parliament be vested with 
power to make laws for the promotion of scientific and industrial research. 
This will prevent any contest over the legality of the appropriation of public 
funds for these purposes. 


D. Nuclear Energy 


Since nuclear energy is a phenomenon of the recent past the Constitution 
contains no reference to it. The Commonwealth has been able to legislate 
with respect to nuclear energy on the ground that it was incident to the de- 
fense power. But with admirable foresight the Committee has realized that 
the defense power alone may not be sufficient foundation on which to base 
Commonwealth legislation dealing with the peaceful uses of atomic energy 
nor with measures designed to protect the public from contamination. 

It seems safe to predict that within a short time the Commonwealth will 
give serious thought to the development of a self-contained integrated nu- 
clear power industry and to measures which will protect the community 
as a whole from dangers which arise in the use of radio-active materials. To 
provide for this, the Committee recommends that the Constitution be 
amended to empower the Commonwealth to legislate on the subject of the 
manufacture of nuclear fuels and the generation and use of nuclear energy. 


E. Communications 


Under Section 51(v) of the Constitution the federal Parliament has power 
to make laws with respect to postal, telegraphic, telephonic, and other like 
services. In 1935 the High Court of Australia held that Section 51(v) con- 
ferred upon the Commonwealth a power to legislate with regard to radio 
broadcasting.® 

Succeeding years have seen the growth and development of television and 
other means of telecommunications. These are thought to be suitable mat- 
ters for national control. Therefore, to remove any existing doubts and to 
provide for future innovations, the Committee recommends the Common- 
wealth Parliament be given explicit power to make laws with regard to 
broadcasting, television, and other services involving transmission or recep- 
tion by electro-magnetic means. 


F. Industrial Conditions 


Section 51(xxxv) of the Constitution permits the federal Parliament to 
make laws with respect to “conciliation and arbitration for the prevention 


8 The King v. Brislan, 54 C.L.R. 262(1935). 
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and settlement of industrial disputes extending beyond the limits of any 
one State.” This power has been the source of a distinctive Australian contri- 
bution to the history of industrial relations. A careful reading of Section 
51(xxxv) reveals, however, that the Commonwealth legislative power in 
this area is really quite narrow. Before a federal industrial authority can act, 
the dispute must extend beyond the borders of a single State. 

There is still another serious impediment to the effective functioning of the 
Commonwealth power in this area. Given an interstate dispute within the 
meaning of Section 51(xxxv), conciliation and arbitration are the only 
processes available for the settlement of the controversy.*° The federal sys- 
tem of conciliation and arbitration thus invites the geographical extension 
of disputes and usually involves litigious proceedings which are often used 
for propaganda purposes. 

Moreover, the industrial scene is further complicated by the fact that the 
States have set up their own industrial authorities. Thus, in Australia there 
may be found six sets of State industrial tribunals which often deal with some 
portion of a dispute which may be, or may become, an interstate dispute 
and within the jurisdiction of the federal industrial authorities. A single 
factory may be subject to many State laws and awards as well as federal 
laws and awards. 

To encourage greater clarity on the industrial scene, the Committee has 
recommended that the Commonwealth be given more extensive legislative 
power with respect to the determination of industrial conditions. Although 
Commonwealth power is to be extended, the Committee contemplates the 
use of existing State machinery for the execution of this power. Essentially, 
it is recommended that the Commonwealth be empowered to legislate as to 
terms and conditions of employment and that the existing powers of medi- 
ation be broadened to include prevention as well as settlement of industrial 
disputes. 


G. Corporations 


Section 51(xx) gives the Commonwealth Parliament power to make laws 
regarding “foreign corporations and trading or financial corporations 
formed within the limits of the Commonwealth.” Although the language 
seems quite comprehensive, it is generally felt that the federal Parliament is 
not authorized to legislate generally over the full range of matters which are 
covered by the Companies Acts of the States. 

In its Report the Committee expresses the belief that the Commonwealth 
Parliament should have a legislative power sufficient to enable it to enact a 
uniform companies law applicable throughout Australia. But the recommen- 
dation stops short of advocating that the Commonwealth be given a 


®On the other hand, for a commentary on the lack of co-ordination between the 
general economic policy of the Commonwealth and the federal arbitration tribunals, see 
Miller, J. D. B., Australian Government and Politics (Gerald Duckworth & Co., Ltd., 
1945), 126-128. 

10 The federal conciliation and arbitration power is discussed in Wynes, W. A., 
Legislative and Executive Powers in Australia (The Law Book Co. of Australasia, Ltd., 
1936), 222-247. 
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regulatory power over the ordinary affairs of a corporation. Thus, it is sim- 
ply recommended that Section 51(xx) be revised to extend the legislative 
competence of the Commonwealth to the implementation of a Companies 
Act applicable nationally. An exemption from this new power is to be created 
in favor of State and municipal corporations. 


H. Restrictive Trade Practices 


Continuing its survey of Section 51(xx) of the Constitution, the Com- 
mittee notes that this branch of Commonwealth legislative power has been 
construed as an insufficient foundation on which to base laws dealing with 
restrictive trade practices. The present legal position is that the Common- 
wealth can control restrictive trade practices in interstate commerce but not 
in intrastate commerce or productive industry.” 

The Report favors an amendment to the Constitution which would permit 
the federal Parliament to deal with harmful trade practices throughout 
Australia. The medium through which this is proposed to be accomplished 
is the Inter-State Commission. 

Section 101 of the Constitution says that there shall be an Inter-State Com- 
mission. It also provides that the Parliament may confer upon the Commis- 
sion powers of adjudication and administration for the execution and main- 
tenance of the “provisions of the Constitution relating to trade and commerce 
and laws made thereunder.” 

There has not been an Inter-State Commission for many years. The Com- 
mission was abolished after the High Court of Australia held that it did not 
possess the power of granting an injunction, which power was regarded as 
necessary to its effective functioning. Were the Inter-State Commission rein- 
stated with more clearly defined powers, it is felt that it would be the most 
appropriate authority to inquire and report to the federal Parliament as to 
whether or not a restrictive trade practice is contrary to the public interest. 

Thus, the Committee’s specific recommendations are: 


1. That the Commonwealth be given an express power to legislate 
generally on the subject of restrictive trade practices and, 

2. That the Inter-State Commission be reactivated and have power to 
make inquiries and report to the Parliament. 


I. Marketing of Primary Products 


Primary, or agricultural, products have always played an important part 
in the Australian economy. Primary products go to create the bulk of Aus- 
tralia’s export earnings.’* In recent years competition in the world markets 
among countries exporting primary products has become intense, and the 
greatest possible efficiency is required both in production and marketing 
methods. Without maximum efficiency, a satisfactory level of export earnings 


11 In Huddart, Parker & Co. v. Moorehead & Others, 8 C.L.R. 330 (1908-09) it was 
held that the Commonwealth had no power to legislate generally on the subject of 
restrictive trade practices by corporations. 

12 In 1956-57 exports of wool, wheat, flour, meat, and butter were worth £635,000,000 
and constituted nearly two thirds of the total value of exports from Australia. 
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cannot be maintained, as Australian goods will be priced out of world 
markets. 

At present, the federal Parliament is competent, pursuant to its power to 
make laws with respect to interstate and overseas trade and commerce, to 
deal with important branches of the marketing of primary products. Under 
the constitutional division of powers, however, wholly intrastate marketing 
is reserved exclusively for state control. In this state of affairs, a uniform 
national policy for the orderly marketing of products is impossible unless 
the Commonwealth and the States are prepared to agree on a single scheme. 

A second impediment to the orderly marketing of primary products is 
Section 92 of the present Constitution. Section 92 provides that “. . . trade, 
commerce, and intercourse among the States, . . . shall be absolutely free.” 
This Section has been held to bind both the Commonwealth and the States. 
As a consequence, the Commonwealth is barred from setting up compulsory 
marketing arrangements which affect produce intended for interstate trade. 

The Report proposes that the Commonwealth be given a general power 
to effectuate orderly marketing schemes and that the power be free from the 
operation of Section 92. It is stipulated, however, that Section 92 will be over- 
come only in the event of a favorable vote by producers of a product covered 
by any given scheme. ' 

In light of the above, the specific recommendations of the Committee are: 


1. The Commonwealth Parliament be given legislative power to make 
laws governing the submission of a plan for organized marketing to a 
vote by the producers of that product. 

2. If three fifths of the votes cast at the election are in favor of the 
marketing scheme, the Parliament should have power to make laws to 
give effect to the scheme free from the operation of Section 92. If fewer 
than three fifths of those voting favor the plan, it may be implemented 
but will be subject to the restrictive effects of Section 92. 


In passing it might be noted that considerable doubt has been expressed 
as to the wisdom of binding the Commonwealth Parliament by the vote of 
the affected producers. 


J. Economic Powers 


The final proposal of the Joint Committee with respect to the allocation of 
new concurrent legislative powers to the Commonwealth is very broad. The 
members of the Committee feel that the Commonwealth must assume 
responsibility for the general health of the economy. As a result, it is pro- 
posed that the federal Parliament be given power to deal with corporate 
borrowing and share subscriptions, consumer credit, and rates of interest on 
mortgages. 

Insofar as corporate borrowing and share subscriptions are concerned, the 
Committee feels that the Commonwealth must be given substantive power 
to control : 


1. The issuance, allotment, or subscription of share capital. 
2. Corporate borrowing, whether secured or unsecured. 
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Exemptions from this new area of federal legislative competence are to be 
created for the issuance of stock dividends and the fund-raising activities 
of State and municipal corporations. 


The thrust of these proposals seems intended to provide a foundation upon 
which stock exchanges, stockbrokers, and similar groups might be made 
subject to regulation by the Commonwealth. 

Next, it is proposed that various forms of consumer credit be made subject 
to control by the federal Parliament. To anticipate future developments in 
the forms in which credit is extended, it is recommended that the new legis- 
lative power encompass any transaction which involves the making of 
periodical payments or the deferment of the full amount of the purchase 
price of a commodity.”* 

Finally, the Report proposes that the Commonwealth have power to make 
laws concerning rates of interest on mortgages wherever money is borrowed 
upon the security of land other than through normal banking channels. 


II. Tue States 
A. State Power to Tax Interstate Road Transport 


At this point it must be reiterated that Section 92 of the Constitution 
proclaims that trade, commerce and intercourse among the States shall be 
absolutely free.** This Section of the Construction has often acted as a bar to 
attempts by the States to tax interstate road carriers. However, in recent 
years the High Court of Australia has held that a State may tax interstate 
carriers for the use made of its highways as long as such charges are levied 
only with regard to the costs of maintenance and upkeep of the highways.*® 
Therefore, while a State may force an interstate carrier to contribute to the 
costs of highway maintenance, it may not force such a carrier to contribute 
to the capital cost of building the roads. 


The Committee feels that interstate carriers must pay their fair share of 
the costs of highway construction in addition to a reasonable charge for the 
wear and tear caused by their vehicles. But such charges are to be levied in 
such a fashion as to prevent discrimination against interstate shippers and 
carriers. The medium through which such discrimination is to be guarded 
against is the Inter-State Commission. 


18 The importance of consumer credit to the Australian economy may be observed 
from figures supplied by the Commonwealth Statistician. As of June 30, 1958 the total 
deferred payment contracts outstanding approximated £345,000,000. This is about 7.3 
per cent of the national income in 1957-58 of £4,710,000,000. 

14 For an excellent historical approach to Section 92, see Sharwood, “Section 92 in the 
Federal Conventions: A Fresh Appraisal,” 1 Melb. Univ. L. Rev. 331(1958). 

15 Although the decision in Hughes & Vale Pty., Ltd. v. New South Wales (No. 2), 
93 C.L.R. 127(1955) was that Section 92 of the Constitution was not violated by a tax 
on interstate road traffic to meet the expense of highway maintenance, careful drafts- 
manship must be exercised in drawing up such a tax. In Edmund T. Lennon Pty., Ltd. 
v. South Australia, 31 A.L.J. 622 (1957) the court struck down a state tax on inter- 


state carriers on the grounds that it was far too discriminatory as against interstate 
vehicles, 
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Specifically, the Report states that Section 92 should be revised so as to 
give official sanction to State taxation of interstate carriers on condition that: 


1. The charges are approved by the Inter-State Commission as fair and 
reasonable and, 
2. The charges are not discriminatory as against interstate carriers. 


B. Commonwealth-State Financial Relations 


In 1942 the Uniform Tax legislation was introduced in Australia. Its im- 
mediate effect was to exclude the States from the fields of income and cor- 
porate taxes. This function was assumed by the Commonwealth. At present, 
the Commonwealth exercises its power to tax incomes largely to raise money 
which is spent by the States. That is, whatever revenue is raised from income 
taxation is allocated among the States by a process of political negotiations 
involving State and Commonwealth representatives. In effect, the State Gov- 
ernments may expend funds without having had the responsibility of 
raising them. 

Since the introduction of the Uniform Tax legislation and of high rates 
of taxation, the allocation of State and Commonwealth powers to tax has 
become Australia’s most pressing problem of federalism.*® There is a sub- 
stantial body of opinion which favors the return of the power to tax personal 
and corporate incomes to the States. It is asserted that this is necessary in 
order that the States may have a greater measure of financial independence 
and increased responsibilities in raising revenue for State purposes. 

The Committee seems clearly in favor of improving the position of the 
States with regard to income taxation. But it was forced to admit that it 
could conceive of no scheme which it felt would prove acceptable to both 
the Commonwealth and the States. Therefore, it restricted its recommenda- 
tions to a proposed conference of Commonwealth and States representatives 
who would discuss the matter further. 


C. New States 


New State Movements have existed in Australia for many years, and cur- 
rently there are well-known Movements in two States. Thus the question 
arises as to how a new State may be formed. 

Under the present Constitution the Commonwealth Parliament, by virtue 
of Section 121, may admit new States or establish new States on such con- 
ditions as it sees fit. Under Section 124, however, it is a prerequisite to the 
formation of a new State by separation of territory from an existing State 
that the consent of the State Parliament be obtained. Because any legislative 
body jealously guards that which it possesses, Section 124 presents an almost 
insurmountable obstacle to the creation of new States. 

In the opinion of the Committee, the Constitution should provide an 





16 For the attacks made on the legislative elements of the Uniform Tax Scheme under 
which the Commonwealth has a virtual monopoly on income taxation, see South 
Australia Victoria, Queensland and Western Australia v. The Commonwealth, 65 C.L.R. 
a and Victoria and New South Wales v. The Commonwealth, 31 A.L.J. 369 
1957). 
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opportunity for the people to decide the question whether a new State should 
be formed. It is recommended that if a majority of the electors both in the 
area of a proposed new State and in the State as a whole support the 
formation of a new State, the approval of the State Parliament should no 
longer be required before the new State can be admitted to the Common. 
wealth. 


It is further recommended that the Commonwealth Parliament be given 
all powers necessary to deal with the formation of a new State, including 
the boundaries of the new State, the eligibility of electors to vote on the issue 
and the conditions on which a new State may become a member of the Com- 
monwealth. 


IV. Tue Process or AMENDING THE CONSTITUTION 


The Committee closes its Report with a plea for a more liberal means of 
implementing constitutional alterations. Section 128 of the Constitution now 
requires a proposed amendment to be approved in a majority of States by a 
majority of electors voting as well as a majority of all the electors who vote. 
This means that it is necessary to obtain majorities in four of the six States, 

The Committee feels that these requirements are too stringent. It is argued 
that it should be enough if separate majorities are obtained in at least three 
States as well as an over-all majority of all electors voting. Thus, it is recom- 
mended that in the future amendments may be submitted for Crown assent 
if they are approved by a majority of all electors voting and by a majority of 
the electors voting in at least three of the six States. 

The Report discussed herein carries no weight other than the wisdom 
of its proposals. Whether the recommendations of the Joint Committee on 
Constitutional Review will be accepted in full, or in part or not at all are 
questions currently being debated. One thing does seem certain, however. 
The Joint Committee has performed a valuable service to the people of 
Australia by focusing attention on the leading constitutional problems of the 
day. 

MICHAEL L, WEISSMAN* 


* Member of the III. and D. C. Bars; Fulbright Visiting Scholar, University of Sydney. 


THE NEW YUGOSLAV LAW ON ADMINISTRATIVE 
PROCEDURE 


1. Yugoslavia is one of the few countries of the world that possessed codi- 
fied rules of administrative procedure even before the Second World War; 
the Law on General Administrative Procedure was enacted at the end of 1930 
and came into operation on the 26th of February, 1931. In the new socialist 
Yugoslavia which came into being after the liberation of the country from the 
enemy occupation and a successful revolution, the previous Yugoslav law on 
administrative procedure ceased to be operative as a binding code of rules of 
administrative procedure pursuant to Article 2 of the Law on Invalidity of 
Legal Provisions Enacted before April 6, 1941 (the date of the entry of Yugo- 
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slavia in the war) and During the Enemy Occupation.’ But many of its 
principles, formal legal institutions, and other rules were applied in a new 
spirit by the agencies of the new state until April 20, 1957, when the new Law 
on General Administrative Procedure of December, 1956, came into force.” 
In the period from 1945 to April 20, 1957, primarily such rules of administra- 
tive procedure as were contained in the federal and state laws on people’s 
committees (local self-governing agencies) and the legal rules of procedure 
scattered in various regulations concerning administrative matters, were ap- 
plied in addition to the Law of 1930. The Law on General Administrative 
Procedure (herein abbreviated as YAPA) was published on the 19th of 
December, 1956,* and came into force four months later on the 20th of April, 
1957. 

2. In nineteen chapters and 303 articles, YAPA contains some 800 rules 
of administrative procedure with detailed provisions on various aspects 
thereof. These include: in rem and territorial jurisdiction; disqualification of 
official persons in administrative procedure; modes of communications among 
agencies and other parties to the proceedings; service of summons, decisions, 
and other documents; time limitations and reinstatement to the previous 
position; maintenance of order in course of proceedings; costs of administra- 
tive proceedings; the course of proceedings; institution, procedure before 
rendering decision, mode of rendering decision and form thereof; appeal 
and procedure on appeal as a regular legal remedy in administrative pro- 
cedure; extraordinary legal remedies against final decisions rendered in ad- 
ministrative proceedings; execution of decisions, especially administrative 
enforcement of decisions rendered in administrative proceedings; the rela- 
tion of YAPA to the existing provisions on administrative procedure scattered 
in various regulations on administrative matters. 

3. Scope of YAPA. Three principles, pursuant to Article 1 of YAPA, define 
the agencies and situations governed by its provisions. 

First: YAPA does not prescribe the procedure for all actions of government 
administrative agencies, not even for all their legal actions, although such 
agencies are primarily bound to act in conformity with YAPA and in fact 
most frequently come within the application of its provisions. Thus, YAPA 
does not cover: (1) contracts and other civil-law matters of administrative 
and other public agencies; (2) legal acts of general nature, prescription; and 
(3) such material acts as do not directly prepare or enforce individual legal 
acts of authority—so-called “administrative acts’—issued in administrative 
proceedings. The scope of YAPA is therefore more restricted than that of the 
United States Administrative Procedure Act, 1946; it does not determine the 
procedure of rule and regulation making, nor does it contain provisions on 
judicial control of administration. Such matters are regulated in Yugoslavia 
by special laws.* 

Second: YAPA must be applied not only by government administrative 
agencies, but also by other government agencies issuing administrative acts 


stricto sensu, such as representative authorities and their executive bodies, 


1 Official Gazette of the FPRY, No. 86/1946. 

* Official Gazette of the FPRY, No 52/56. 

8 Official Gazette of the FPRY, No. 52/56. 

*6 American Journal of Comparative Law (Winter 1957) 94-105. 
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especially people’s committees and their councils, public prosecutor’s offices 
and public advocateship offices, and even judicial agencies when discharging 
matters of judicial administration and not applying the provisions of judicial 
procedure. 

Third: independent institutions and organizations, including economic 
organizations, are also bound to apply the rules of YAPA when, in exercising 
public functions pursuant to law or other provisions based on law, they issue 
administrative acts, if not otherwise expressly provided for individual matters, 

Thus, YAPA governs administrative acts which in an authoritative man- 
ner decide concrete cases and determine or dispose of rights and obligations 
or interests of citizens or legal persons. These involve what in Anglo-Ameri- 
can law is termed the quasi-judicial function of nonjudicial authorities, 
especially of government administrative or other public agencies. In such 
situations, the issuance, validity, and enforcement of administrative acts by 
government administrative and other public agencies are governed by the 
provisions of YAPA, regardless of whether they are federal, state, provincial, 
regional, district, or municipal agencies, and regardless of their type. In other 
cases government agencies do not apply YAPA, but other rules regulate their 
procedures. Independent institutions and organizations both in matters of 
public office and in matters outside public office, insofar as they do not have 
power to decide on the rights, obligations, and interests of citizens, do not 
apply the provisions of YAPA, but their own organizational statutes, 
rules, etc. 

4. YAPA is a federal, exclusive, and complete law; hence no state laws are 
required for its implementation, nor are the states empowered to enact such 
laws of general administrative procedure, but only to regulate certain specified 
matters. YAPA contains the rules on general administrative procedure. This 
means that it contains the principles, institutes, and rules which make it pos- 
sible in all administrative matters and for all public administrative agencies 
to collect—in a rational, economical, and objective manner, while observing 
material-legal provisions and affording the possibility of protection of the 
rights and interests of the parties—the facts required for rendering and en- 
forcing lawful and proper decisions in all individual administrative cases. 

Although it is a code of procedural rules, in determining its scope YAPA 
does not apply a formal-organic criterion, but a material one. A proceeding 
is not administrative because it has to be conducted exclusively by administra- 
tive agencies, but because it has to be applied in “administrative matters”— 
when deciding on the rights, obligations or legal interests of individuals, 
legal persons, and other parties, i.e., when issuing “administrative acts” irre- 
spective of the agency by which they are issued. This, indeed, is most fre- 
quently an administrative agency, but not always. 

YAPA is presumed to be applicable to all administrative matters and bind- 
ing for all agencies issuing administrative acts. Yet this presumption is not 
absolute; there may be separate rules of administrative procedure, or rather 
of separate administrative procedures for specific matters. Article 2 reads as 
follows: 


“Where a separate law prescribes procedure for a specific administra- 
tive field which deviates from the provisions of this law, provisions of 
' I 
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that separate law shall apply in that administrative field. Where this law 
(ic. YAPA) expressly provides the possibility of prescribing separate 
procedures by other regulations, such regulations shall apply.” 


This provides a significant instrument of economy in legislative technique. 
The existence of a detailed code of rules of administrative procedure makes 
it unnecessary for the legislator to prescribe the rules of procedure for specific 
administrative matters unless it is desired, because of the nature of the matter, 
to deviate from the provisions of YAPA in particular cases. Such exceptions 
must be provided by law. 

YAPA has a subsidiary character in relation to such separate procedures. 
Hence, special rules of procedure exclude the application of YAPA, while the 
general procedure supplements the rules of special procedure. Where no 
separate procedure exists—and henceforth it will be ever less frequent—the 
provisions of the general administrative procedure contained in YAPA are 
binding and must be wholly applied. 

5. Fundamental principles of the Yugoslav administrative procedure. 
Eleven principles are proclaimed by YAPA (Articles 4-14) as the funda- 
mental principles of the Yugoslav administrative procedure. These are: (1) 
the principle of legality; (2) the principle of protection of the rights of citizens 
and the principle of public interest; (3) the principle of material truth; 
(4) the principle of hearing the parties; (5) the principle of free evaluation 
of evidence; (6) the principle of deciding upon free judgment; (7) the right 
of appeal; (8) the validity of decision; (9) the principle of economy of pro- 
ceedings; (10) the duty of assisting uninstructed parties, and (11) the right of 
the parties and other participants in the proceedings to use their own lan- 
guage. 

The proclamation of these fundamental principles serves as a warning to 
those empowered to prescribe separate rules of procedure not to deviate or at 
least not to deviate thoughtlessly from these fundamental principles; on the 
other hand, every variation from these principles must be construed in the 
strictest sense. In addition, the officers determining administrative matters are 
bound to take account of these fundamental principles even when applying 
separate rules of administrative procedure. 

The principle of legality. This is a principle of constitutional character 
which is not limited solely to administrative action; therefore only two points 
are stressed in this connection. 

First, agencies deciding on administrative matters, i.e., those issuing ad- 
ministrative acts, are bound “to act and decide” on the basis of law and other 
provisions based on law. Such agencies are bound to apply the existing ma- 
terial-legal provisions properly in deciding concrete administrative matters 
and to observe the rules of administrative procedure with respect to their in 
rem and territorial jurisdiction and impartiality of decision; their procedural 
relations with the parties and other participants in the proceedings; in the 
proceedings preceding the rendition of decision; in course of rendition of de- 
cision, especially as regards the form of decision; in the proceedings for en- 
forcement of such decisions as under the rules of procedure may be com- 
pulsorily enforced. The legal remedies provided by YAPA (appeal, restitutio 
in integrum, renewal of administrative proceedings, petition for protection 
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of legality, revocation and amendment of decision with the consent of the 
parties, annulment and revocation of decision by supervisory authority, rey- 
ocation of decision because of important public interest, declaration of de- 
cision invalid), as well as the action taken in course of the proceedings by the 
officers conducting such proceedings, serve to protect the public interest and 
the principle of legality. Certainly, these legal remedies and measures serve 
also to protect the rights and legal interests of citizens, institutions, and or- 
ganizations, which we shall discuss further below. 

Second, YAPA contributes to the integrity of the principle of legality as a 
fundamental principle of the Yugoslav legal system by emphasizing: (1) 
that its provisions shall apply even in the cases where the competent author- 
ity has the power of discretionary administrative decision; (2) that in such 
cases decisions not only must be rendered within the powers provided by law 
or other provisions based on law, but must also be consistent with the purpose 
for which such powers are granted. Discretionary administrative decisions 
must be substantiated, i.e., the reasons which impelled the officer to take such 
decision must be stated, except only when it is so required in the public inter- 
est, specifically provided by law or by regulation of the executive council. 
Provisions granting discretionary powers do not always clearly define the 
limits and the purposes of such powers, but these may be determined in each 
concrete case from the context, motives, and other elements of the relevant 
provision. A very important practical consequence of this is that in Yugoslavia 
a successful administrative suit may be started even against a discretionary 
administrative decision, and not only on the grounds that it contravenes es- 
sential provisions of administrative procedure, or of incompetence, improper 
evaluation and incomplete finding of fact, or excess of powers, but also on the 
ground of abuse of powers, when the decision rendered is contrary to the 
purpose for which such discretionary power was granted. Although the 
practice of Yugoslav courts in administrative suits had previously been gov- 
erned by the principle that the rules of administrative procedure must be fully 
applied even to discretionary administrative decisions, this principle is now 
expressly established by YAPA so that in such matters the rules of the pro- 
cedure are binding on the agency. 

Protection of rights of citizens and protection of public interests. In princi- 
ple, the parties and other participants in administrative proceedings them- 
selves protect their rights and interests. The officer conducting administrative 
proceedings sees primarily to the protection of the public interest at each 
stage of the proceedings. However, YAPA (Article 5, paragraph 1) provides 
that it is the duty of officers conducting the proceedings and making decisions 
to afford all facilities to citizens and organizations for protection and realiza- 
tion of their rights, taking care that the realization of their rights shall not be 
inconsistent with the public interest or detrimental to other persons. With 
respect to citizens and organizations, this duty of the officers finds expression 
particularly at the stage preceding decision making, i.e., in course of finding 
of facts and circumstances on which a decision is to be based. What the public 
interest is in each concrete case must be determined by the officer, as expressly 
provided by YAPA (Article 5, paragraph 1, section 2), on the basis of law and 
other provisions and in conformity with the directives of the competent execu- 
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tive council, state council, people’s committee, and/or council of the people’s 
committee governing the application of the relevant prescriptions. A directive 
is a binding politico-administrative instruction of a general nature, not a con- 
crete order or command governing an individual case; it must be consistent 
with law and other provisions and within the powers of the agency issuing it. 
A directive is binding on administrative agencies of the politico-territorial 
unit by whose representative and executive body it was issued, but it is not 
binding upon citizens and courts. Citizens may start a suit against, and 
competent courts may invalidate, administrative acts issued in conformity 
with such directives if they are contrary to law or other provisions based on 
law. 

YAPA (Article 5, paragraph 2) prescribes the duty of the agency by whose 
decision, based on law, obligations are imposed on citizens or organizations, 
to apply such measures provided by law as are most favorable for citizens 
and organizations, if such measures may achieve the purpose of law. This rule 
relates particularly to the proceedings for execution of decisions, but it is 
also frequently applied in cases when agencies issue decisions as controlling 
and supervisory authorities over the activities of citizens and organizations. 
YAPA (Article 242, paragraph 2) provides a special sanction for the violation 
of this rule and considers it a sufficient ground for the agency of second 
instance to amend such decision upon petition of the party. 

Briefly, the effect of these provisions of Article 5 of YAPA is that con- 
venience and the subjective evaluation of public interest on the part of the 
agency conducting the proceedings or deciding in it must not impair the 
possibility of protecting the realization of the rights of citizens and organiza- 
tions nor worsen their position by imposing more onerous obligations than 
those required for realization of the purpose of law. 

The principle of material truth. This is one of the fundamental principles 
of all procedures in the Yugoslav legal system (Article 9 of the Law on 
Criminal Procedure, Article 6 of the Law on Civil Procedure, Article 44 of the 
Basic Law on Transgression). As prescribed by Article 6 of YAPA, the 
proceeding must establish the true state of the matter and for that purpose all 
the facts relevant for rendering a lawful and proper decision must be ascer- 
tained; viz., such facts must be fully established and must correspond to the 
objective reality of the concrete case. The facts to be established are not any 
facts whatever, but all facts “which are of importance for rendering a lawful 
and proper decision”: both the facts and circumstances to which material- 
legal provisions strictly attach specific rights and obligations and those serving 
as a basis of discretionary decisions. The officer conducting administrative 
proceedings need not and must not satisfy himself with the proofs and asser- 
tions, not even with the confession of the party, but may and sometimes must 
discover for himself the facts of life and law. 

This principle is applied in the first place in the proceeding preceding the 
rendering of decision, the main purpose of which is, in fact, to find the facts 
and circumstances serving as a basis of such decision. It should be pointed 
out, however, that this principle also applies at all other stages of the pro- 
ceedings: particularly in rendering a decision, the main content of the motiva- 
tion, which is an obligatory integral element of a decision must be an affirma- 
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tion of .this principle; in the proceedings of the second instance, since 
violation thereof is a ground for annulment of the decision on petition of the 
party; also in deciding on extraordinary legal remedies whether used by the 
party or used ex officio by the officer conducting the proceedings. Therefore, 
no formalities of any kind and at no stage prevent the officer from finding 
the facts and from acting and deciding according to the facts so ascertained. 

Sanctions for violation of the principle of material truth are prescribed 
in subsequent provisions of YAPA. Thus, upon timely petition of the party 
or of the authorized agency, a decision based on incompletely or incorrectly 
ascertained facts must be annulled. Even if a decision has become final or 
valid in administrative proceedings, it may be amended, revoked, or annulled 
by renewal of the proceedings (Articles 249-259, YAPA) if it was based on 
incorrectly or incompletely ascertained facts. Violation of the principle of ma- 
terial truth in administrative proceedings may also serve as a ground for suc- 
cessful prosecution of an administrative suit and for invalidation of a deci- 
sion upon timely petition of the party under the conditions specified in the 
Law on Administrative Suits (Article 9, paragraph 1, section 3). 

The principle of free evaluation of evidence. This principle is intimately 
connected with the principle of material truth. We could hardly speak of 
real implementation of the principle of material truth if the officer conducting 
the proceedings were always bound by formal rules of evidence in judging 
the existence or nonexistence of specific facts. This principle is formulated 


by YAPA (Article 8) as follows: 


“Which facts shall be considered ascertained is to be decided by the 
authorized official person according to his judgment on the basis of 
conscientious and careful evaluation of each particular proof and of all 
proofs together, as well as on the basis of the results of the whole 
proceeding.” 


As a rule administrative procedure provides no rules and conditions under 
which the officer conducting the proceeding must consider any fact as true. 
Nor is it required, in principle, that in administrative proceedings every 
fact must be proved by means specified in advance, for example by testimony 
of two or more witnesses and not of one, or by a public certificate, inspection 
on the spot, etc. For “the evidence to be used is all that is appropriate for 
ascertaining the state of the matter and that corresponds to the particular 
case .. .” (Article 159, YAPA). Unless otherwise provided for specified cases, 
the principle of free evaluation of evidence shall apply. However, this princi- 
ple does not confer arbitrary power on the officer conducting the proceed- 
ings; in applying this principle he also must have in view only objective 
matters and not be guided by personal feelings and interests: in giving greater 
weight to one proof rather than another he must state his reasons therefor, 
and his decision must be based on the whole evidence and on the results of 
the whole proceeding. The power to apply this principle belongs only to 
official persons rendering decisions, not to those charged with some procedural 
action in preliminary proceedings. As a rule the principle of free evaluation 
of evidence applies to all means of proof except public certificates. The state- 
ments contained in public certificates must be taken by the officer conducting 
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administrative proceedings as true until the contrary is proved; but it is per- 
missible, in the interest of material truth, to plead that the facts stated in the 
certificate are false or that the certificate itself is falsified (Article 164, YAPA). 

The principle of hearing the parties: Audi alteram partem. A citizen, or- 
ganization, or other party must be afforded an opportunity to be heard on 
the facts and circumstances relevant for rendering a decision, which may be 
made without prior hearing of the parties only in cases expressly provided by 
law (which is regularly the case when a decision is issued in favor of the 
party, or relief is granted to the party). This is the meaning that YAPA gives 
to this very important principle for the protection and realization of the 
rights and legal interests of citizens and other parties in administrative pro- 
ceedings. It reflects the conception that a citizen, organization, or other party 
to a proceeding is a subject of procedural rights, not an object of procedure. 
More detailed content is given to this principle in numerous other provisions 
of YAPA, especially in Article 143. Under this article, the competent officer 
must not issue a decision before affording an opportunity to the party to be 
heard on the facts and circumstances on which a decision is to be based and 
on which the party was not previously afforded opportunity to be heard. 

The officer conducting the proceedings is bound to afford an opportunity 
to the party: to be heard on all the facts and circumstances alleged in the 
proceedings of examination, on motions and proofs submitted; to participate 
in person in the taking of evidence and to exercise his right to put questions 
to other parties, witnesses, and experts; to be acquainted with and heard on 
the results of the evidence taken. In this connection, the party is entitled to 
propose an oral trial, which is not always an obligatory procedural action in 
administrative proceedings, to make objections to the action taken in oral 
trials, to be heard on the person of an expert proposed or appointed, and to 
propose one himself. 

A party may but need not avail himself of these procedural rights. A deci- 
sion may be rendered even without his doing so. But if the party was not af- 
forded an opportunity in course of the proceedings to exercise the foregoing 
procedural rights, and the case is not one in which this is expressly permitted 
by law, sanctions must follow: this is a ground for invalidation of the decision 
upon petition in an administrative proceeding, a ground for successful 
prosecution of an administrative suit, as also a ground for renewal of the pro- 
ceeding even after the decision has become final or valid. 

Agency independence in decision making. This principle is formulated by 
YAPA as follows: an agency is independent in conducting administrative pro- 
ceedings and in making decisions within the scope of its legal powers; an 
authorized officer of the agency competent to conduct proceedings shall 
freely ascertain the facts and circumstances and on the basis of the facts and 
circumstances so ascertained apply the provisions to the concrete case, in 
compliance with the instructions of the competent superior in office issued 
within the scope of the provisions and rules concerning the exercise of such 
office. 

Although administrative officers are subject and responsible to political 
officers, they enjoy the greatest possible independence in issuing administra- 
tive acts in administrative proceedings. This independence of administrative 
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proceedings is reflected in the fact that administrative officers are bound to act 
solely on the basis of law and other provisions, within the scope of the di- 
rectives of political officers, but they are not bound to comply with concrete 
orders. The basis, scope, and limits of their actions and decisions issued in 
administrative proceedings are defined by law. No subordination exists in 
this respect. Independence of administrative agencies in administrative pro- 
ceedings approaches the independence and autonomy of a law court in 
deciding civil and criminal cases. This independence is enjoyed in law and 
fact by the responsible officer, most frequently by the officer who conducts 
the proceeding and makes decisions on behalf of the agency, in the first in- 
stance the head of the agency and/or the head of the administration of a 
collective body. However, another officer may also be specially authorized 
to conduct such proceedings and make decisions; he is bound to observe the 
instructions issued by the head pursuant to the official prescriptions and 
rules. Such technical instructions are of a general nature, not concrete orders 
of legal nature, and may not regulate individual cases. 

This independence is not enjoyed by an officer who makes no decisions but 
only conducts some procedural action. Such officer is subordinate, but his 
is not an absolute subordination and obedience; under the Yugoslav system 
he also enjoys a certain degree of independence in the interest of legality and 
has, at least in the case of civil servants, the right to make objections to un- 
lawful orders of his superior. 

Independence in decision making has been instituted primarily for the 
purpose of assuring expert and objective administrative action. However, the 
extent and degree to which an officer conducting and deciding in administra- 
tive proceedings will be able to give effect to his independence depends on the 
degree of his professional qualifications, moral and political maturity and 
elevation, as well as on his personal legal status. 

We should add at once that in their other activities in acting as assistants 
of representative bodies and of their executive agencies, and to some extent in 
rule making, administrative officers enjoy a lesser degree of independence. 

The right of appeal. YAPA confirms and in other provisions (Articles 222- 
248) elaborates further a Yugoslav constitutional principle concerning the 
right of citizens to appeal against decisions of government administrative 
agencies and against improper conduct of officers (Article 39, Constitution of 
the FPR of Yugoslavia, 1946). 

Under the provisions of YAPA, a party is entitled to appeal from a decision 
in the first instance; but appeal from a decision in the second instance is not 
permissible. Thus the right of appeal is confirmed, but it is subject to the 
principle of double instance. Hence the principle of double instance is intro- 
duced as one of the fundamental principles of the Yugoslav administrative 
procedure. But YAPA extends the right of appeal in two directions. First, it 
recognizes in principle the right of appeal from all administrative decisions 
in the first instance irrespective of the agency in which they originate: a 
government administrative agency, other government agency, independent 
institution, or organization exercising public office. Second, the right of appeal 
is recognized to every party in administrative proceedings, not being confined 
to citizen parties. Besides natural persons, Yugoslav citizens, and foreigners, 
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legal persons (organizations, institutions, funds), can also be parties to 
administrative proceedings. On the other hand, although lacking legal per- 
sonality, a government agency, plant, or other independent unit of economic 
organization, a social organization and its independent agencies, a community 
(village, settlement, and the like) or a group of persons, can also be a party to 
administrative proceedings if they can be the bearers of the rights and obli- 
gations disposed of in the administrative proceedings. 

A party is also entitled to appeal in case the agency of first instance has 
failed, upon demand of the party, to render a decision within the period pre- 
scribed, under a legal presumption that in such a case the relief sought by the 
party has been refused. 

We must point out here that prior use of the right of appeal, so far as 
it is not expressly precluded by law in specific cases, or in respect of specified 
agencies, is a precondition for institution of an administrative suit. In an 
administrative suit, the court must reject an action a limine and without en- 
tering into evaluation of the legality of the decision attacked if such action 
was filed against a decision rendered in administrative proceedings from 
which an appeal lay but was not lodged. 

Validity of decision. Social needs of legal security, the absence of which 
jeopardizes the stability of social relations ini general, and relations and situa- 
tions created or established by administrative action in particular; the need of 
removing uncertainty in the process of application of laws and other pro- 
visions; protection of lawful rights and interests of citizens and other parties 
on the one hand, and of public interests on the other, and the principle of 
legality, these are the premises of YAPA in deciding the question of validity 
of decisions issued in administrative proceedings. 

An administrative act or decision as an immediate purpose of administra- 
tive action represents an intermediate stage between a legal rule and its ma- 
terial implementation. Normally, legal prescriptions regulating administra- 
tive matters, insofar as their application establishes, amends, or repeals 
administrative legal relations, are not implemented by the competent agencies 
by direct material action; such implementation is regularly preceded by issu- 
ance of an administrative act which determines or declares in a prescribed 
proceeding that at a given time there exists a ground for application of a 
corresponding legal rule to a specific person, group of persons, or matter, and 
what this application concretely includes. Its authorizations and duties, 
forming the contents of administrative-legal relations created or determined 
in administrative proceedings, become integral parts of the Yugoslav legal 
system. Therefore, any change in an administrative act influences the legal 
position both of those affected by such administrative act and of those issuing 
it. Administrative acts are binding in principle not only on citizens and other 
parties to the administrative matter concerning which they are issued, but 
also on those issuing such acts. This too is one of the ingredients of the 
principle of legality. The need of administrative security and of removing 
uncertainty in the application and enforcement of legal provisions in ad- 
ministrative matters is proclaimed by YAPA as a social need; it expressly pro- 
vides that administrative acts issued in administrative proceedings may 
acquire the quality of immutability under specified conditions. This again is 
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one of the fundamental principles of administrative procedure. This im- 
mutability is termed “validity of decision” in YAPA and is defined in Article 
11 as follows: “A decision against which no appeal is permissible nor can 
an administrative suit be instituted (valid decision), by which a person 
acquires specific rights may be annulled, revoked, or amended only in the 
cases provided for by law.” In principle, YAPA does not declare every valid 
decision immutable, but only a decision that (1) confers specific rights on a 
person and (2) is not subject to annulment, revocation, or amendment by law. 
Decisions conferring no rights on the parties in principle may be removed 
in part or in whole even if they have become valid, under the condition that 
such removal shall not violate a legal prescription the violation of which 
represents an infringement of the rights of a third person or of a public inter- 
est. A valid decision imposing an obligation on a party may be removed in 
part or in whole even after it has become valid, although no provisions are 
made thereon by law, under the condition that the new decision shall reduce 
or alleviate the obligation of the party and that it shall not violate any legal 
prescription or right of a third person. However, a valid decision imposing 
an obligation on a party may be amended so as to increase and/or aggravate 
the obligation imposed only when this is expressly prescribed by law, and 
under the same conditions as permit amendment or total removal of a 
valid decision conferring specific rights on a person. 

Articles 249-270 of YAPA provide the possibility of annulment, revocation, 
or amendment of even a valid decision that confers specific rights on a person, 
and prescribe in detail the conditions, procedure, and consequences of such 
annulment, revocation, or amendment. These are termed extraordinary legal 
remedies in administrative procedure: renewal of proceeding, request for 
protection of legality, repeal of decision by a supervisory authority, revocation 
and amendment of decision with the consent of the parties, revocation of 
decision because of a precise public interest, and declaration that a decision is 
invalid. Annulment and declaration of a decision invalid has effect ex tunc, 
revocation of a decision has effect ex nunc, and amendment of a decision may 
have either of these effects according to the conditions prescribed and the 
circumstances of the concrete case. Most of these extraordinary legal remedies 
may be used, even where the prescribed conditions are strictly complied with, 
only within specified time limitations (three months, six months, one year, 
and five years) according to the extraordinary remedy in question and 
whether the time limitation is a subjective or objective one. These constitute 
the restrictions concerning the (formal) validity of these exceptional cases. 
The principle of legality and to some extent the principle of material truth 
are given priority in the case of grave violation over the principle of acquired 
rights. Therefore, decisions containing clearly specified grave violations of 
legality (violation of absolute in rem jurisdiction, decisions the enforcement of 
which may cause a criminal offense, or decisions the enforcement of which is 
not at all possible, decisions issued without prior request of the party and 
without his subsequent consent) are subject to no time limitations and may 
be declared invalid at any time with retroactive effect, i.e., removal of all 
legal consequences created by such decisions before they were declared in- 
valid. No time limitation is set for amendment of a valid decision on the 
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ground of a specified public interest by application of the clause rebus sic 
stantibus and/or of the theory de l’imprévision, though the removal of such 
acts has effect pro futuro and the party suffering damage because of revocation 
of a decision is entitled to compensation of the real damages. 

Under specified conditions, extraordinary legal remedies sought by a party 
are binding on and must be applied by the agency, and in specified cases 
specific extraordinary legal remedies may be applied ex officio by the agency. 
In both cases, the application of an extraordinary legal remedy or refusal to 
apply it at the request of a party or of the authorized government agency may 
constitute a subject matter for an administrative suit for protection of rights 
or for violation of law and public interest. 

The principle of economy of procedure. Proceedings must be conducted 
quickly and with the least possible cost and loss of time to the parties and 
other persons participating in the proceedings, but so as to collect all that 
is necessary for proper ascertainment of facts and rendition of a lawful and 
proper decision (Article 12, YAPA). This principle comes to expression 
mostly at the stage preceding the making of decision, but it should also be 
applied at other stages of proceedings, in the case of an appeal or extraordi- 
nary legal remedy, as well as in the proceeding of administrative enforcement. 
YAPA contributes to a better realization of the principle of economy by in- 
troducing and regulating some procedural-legal institutions for that purpose, 
such as for instance: summary procedure of examinations, legal aid of other 
agencies, certain deviations from the devolutionary effects of appeal, and by 
fixing the time limitations within which decisions must be rendered in the 
first and the second instance, and by prescribing obligatory oral trials to a 
limited extent and that only at the request of the party. However, the princi- 
ple of economy must in no case be applied in a manner detrimental to the 
principle of legality and the principle of material truth. 

Assistance to uninstructed party. The officer conducting the proceeding 
is bound to see that lack of knowledge and instruction by the parties and 
other persons participating in the proceeding shall not affect their rights in 
the proceeding; he is bound to call the attention of the parties and other par- 
ticipants to their rights in the proceeding and explain the legal consequences 
of their acts or failure to act (Articles 13, 71, 114, 140, 178, YAPA). 

As a matter of fact, parties to administrative proceedings in Yugoslavia 
rarely avail themselves of the aid of professional lawyers or proxies, although 
they are entitled to do so. Hence, an uninstructed party, not being always 
aware of the significance of his acts, statements, or omissions in the pro- 
ceeding, may suffer damage despite the application of the principle of ma- 
terial truth and of the principle that the evidence required for ascertainment 
of facts may be gathered ex officio by the officer conducting the proceeding. 
The purpose of this principle of YAPA is to preclude such consequences. 
It is true that no personal or procedural sanction is expressly provided by 
YAPA for violation of this principle, but certain facilities are given to the 
parties in the case of such omissions. Since this involves the duty of the officer 
in charge, the question of disciplinary responsibility may be raised in principle 
in the case of violation of this duty. Under specific conditions, compensation 
of damages caused by the violation of this principle might also be involved. 
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Use of foreign language. Effective participation of parties and other persons 
involved in administrative proceedings requires that they should be able to 
follow the course of the proceedings and the statements given, and make such 
statements themselves in a language of which they have command. This pos- 
sibility is afforded by YAPA, which contains the following rules (Article 14); 
(1) parties and other persons participating in a proceeding lacking knowledge 
of the language in which the proceeding is conducted may use their own 
language; (2) parties lacking knowledge of the language in which the pro- 
ceedings are conducted may follow the proceedings through an interpreter. 
The costs incurred in such situation by the use of an interpreter or translator, 
whether appointed by the agency or supplied by the party, are borne, in 
principle, by the party which has caused the proceeding, and in bilateral mat- 
ters by the party against which the decision was rendered. Where a proceed- 
ing instituted ex officio was concluded in favor of the party, the costs shall be 
borne by the agency which has instituted such proceeding. 

Without discussing various other provisions in addition to those above 
stated, prescribing the procedure of agencies issuing administrative acts, it is 
necessary to mention two more rules of procedure which ensure proper and 
objective decision making. 

Where an oral trial has been ordered on the initiative of the agency or the 
proposal of a party, such procedural action is governed among others by the 
principle of publicity. Publicity may be excluded only for reasons strictly 
enumerated in YAPA (Article 150), which are mainly the reasons applied in 
civil and criminal procedures. Publicity may not be excluded during the read- 
ing of a decision. Exclusion of publicity does not affect the parties, their 
proxies, and professional lawyers. The official person conducting an oral trial 
from which publicity is excluded, may allow the participation of individual 
official persons, scientists, and public workers, if that is of interest for their 
service or scientific work. 

No doubt, of interest are also the rules of disqualification, the purpose of 
which is to ensure personal impartiality and objectivity of the official person 
in administrative proceedings. The grounds of disqualification from deciding 
in an administrative proceeding and from taking any procedural action are: 
(1) if he is a party, co-petitioner, and/or co-respondent, witness, expert, proxy, 
or legal representative of the party in the matter on which the proceeding is 
conducted; (2) if he is a relation by blood or by marriage up to a specified 
degree, or of a spouse of the party, his representative, or proxy; (3) if he is 
in relation of guardian, adopter, adoptee, or sustainer with the party, his 
representative, or proxy; (4) if he had participated in rendering the decision 
in the first instance. In these cases, an official person must disqualify himself, 
and the party is entitled to demand disqualification on such grounds. Dis- 
qualification may be demanded also when there exist other circumstances 
which clearly bring in doubt the impartiality of the respective official person. 
Violation of the principle of impartiality of decision is an essential violation of 
procedure and sufficient ground for successful use of regular legal means of 
complaint, as well as for application of the extraordinary legal remedy of re- 
newal of proceedings. All these rules of procedure may be a good ground for 
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successful exercise not only of legal remedies in administrative proceedings, 
but also for appeal from a final administrative decision to the Federal or a 
state supreme court. 

NIKOLA S. STJEPANOVIC * 


* Professor of Law, Belgrade University. 
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NEW LEGISLATION 


Panama: Copep Bank Accounts—One of the most interesting papers 
presented at the recent Inter-American Bar Association meeting at Miami 
was that of Dr. Eduardo Valdes, former president of the Panama Bar 
Association (Colegio Nacional de Abogados), together with the text of the 
new law, No. 18 of January 28, 1959, published in Spanish with English and 
French translations, by the Banco Nacional de Panama. 

The Republic of Panama, enjoying a unique geographical situation, has 
been one of the foremost of the Latin-American countries to attract foreign 
trade and capital by progressive legislation. Its favorable corporation laws 
(No. 32 of 1927, No. 9 of 1946), modeled on United States patterns, together 
with tax exemption of earnings outside of Panama, have made it a tax haven 
for thousands of foreign-owned corporations. Shipowners the world over 
have selected Panama registration in view of favorable navigation and ship- 
ping laws (No. 8 of 1925, 54 of 1926, but see Labor Code Law 67 of 1947); 
a substantial percentage of the world’s tonnage flies the Panama flag. A free 
Customs Zone encourages manufacturing and serves as a distribution centre. 
There is no exchange control, and certain tax exemptions are granted to 
industries developing the natural resources of the country. The Panama 
Negotiable Documents Law (No. 52 of 1917) is substantially a translation 
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of our Uniform Negotiable Instruments Act. Under the initiative of Dr, 
Ricardo J. Alfaro, the Anglo-American trust has been adapted to civil law 
requirements (Law No. 9 of 1925, amended Law No. 17 of 1941). Recently, 
conditional sales and chattel mortgages have been facilitated (Laws Nos. 21, 
22 of 1952; Decree-Law 2 of 1955; this Journal, Vol. 2 (1953) 71). 

Its latest legislation, framed with a view to attracting bank deposits, draws 
its inspiration from Switzerland, whose law as is well known to those who 
have followed the intricate Interhandel litigation (Société Internationale vs. 
Rogers, 357 U.S. 197 (1958) ), provides for secrecy of banking records. 

The new law defines a coded bank account as a contract whereby a natural 
or juristic person maintains a deposit in a bank either of cash or of securities 
or a credit and such bank agrees to carry out the depositor’s orders of pay- 
ment to the extent of the amount deposited or of the credit granted or to 
deliver the securities deposited and to observe strict secrecy as to the existence 
of the account, the balance thereof, and the identity of the depositor (art. 2). 
Interest on the account is an integral part thereof for the purposes of the law 
(id.). The name of the drawer does not need to appear on the cheques or 
delivery orders; the signature (a pseudonym or other form) furnished by 
the customer together with the number assigned to the account suffice (art. 
3). Secrecy is imposed on the bank and on its officers and employees under 
penalty of fine and imprisonment; exception is made, and then under certain 
restrictions, in criminal causes (articles 4-6). Deposits are exempt from 
attachment and execution (art. 5) and are not subject to the statute of limi- 
tations (art. 7). There are provisions as to joint accounts (art. 9) and powers 
of attorney to deal with the account do not terminate by the death of the 
principal (art. 10). 

The provisions as to immunity from attachment and execution and the 
penalties for violation of banking secrecy of these special accounts are a 
complete reversal of the law (Judicial Code, arts. 1960, 1962) which makes 
bank officials criminally liable for a refusal to give information to a court as 
to ordinary bank accounts. 

The proponents of the law argue from the experience of Switzerland that 
it will not lead to evasion of taxation nor create a haven for criminally be- 
gotten funds, since the banks will insist upon substantial references before 
receiving a secret deposit and will not jeopardize their prestige by accepting 
questionable accounts. Nous verrons. 

PHANOR J. EDER 


ARGENTINA: Foreicn Capirac—Law No. 14,780 of December 4, 1958 (18 
Boletin Informativo de Legislacién Argentina No. 30, Dec. 29, 1958, p. 8) 
provides that foreign capital invested in new productive activities or for the 
development of existing activities, necessary for the economic growth of the 
nation, shall enjoy the same rights as are acceded to domestic capital by the 
Constitution and statutes (art. 1). Such capital may be either in cash or in 
machinery, equipment, raw material, etc., and to benefit from the law, the 
prior approval of the Executive is required (art. 2). In according authoriza- 
tion, preference is given to industries utilizing domestic raw materials, to 
combinations with national enterprises, and to those which agree to reinvest 
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their profits in Argentina (art. 3). Annual net profits may be remitted abroad 
without restriction through the free exchange market, and repatriation of 
capital shall be subject only to such limitations as are imposed by the 
executive approval (art. 4). The Executive may grant tax exemptions and 
other advantages as authorized by existing laws (art. 5), and shall take such 
measures as may be necessary to verify the fact of importation of capital and 
its application to the approved purposes, and to protect local industry (art. 
6). Wide publicity must be given to applications under the law, prior to 


definitive approval (art. 7). 
PHANOR J. EDER* 





* Member of the Board of Editors. 
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SommMericH, Orro C.—Buscn, BENJAMIN. Foreign Law: A Guide to Plead- 
ing and Proof. Published for the Parker School of Foreign and Com- 
parative Law. New York: Oceana Publications, 1959. Pp. 170. 


This work, sponsored by the Parker School of Foreign and Comparative 
Law, deals with a problem of perennial interest in the practical application 
of foreign law. It is particularly timely in view of the recent establish- 
ment by Act of Congress (72 Stat. 1743) of the Commission on Interna- 
tional Rules of Judicial Procedure, appointed to investigate existing prac- 
tices of judicial assistance, inter alia respecting procf of foreign law, with 
a view to achieving improvements. As the first detailed monograph on the 
topic in English, authored by an eminent international practitioner, presi- 
dent of the American Foreign Law Association, and his associate, also a 
member of the New York Bar who has specialized in this subject matter, 
it commands attentive consideration; as the authors observe in the intro- 
duction: “While the scholar may view the matter dispassionately and with 
scientific interest, the practising lawyer has a pressing reason to regard it 
with deep practical concern, for there are many instances where a failure 
properly to plead and prove the foreign law has resulted in a denial of 
alleged rights of a client.” Conceived in this light, the volume furnishes an 
instructive guide to the advocate in preparing and presenting the cause of 
a client which may involve a reference to foreign law. It should be added 
that the study is primarily based upon the New York decisions, as the 
majority of cases involving foreign law have arisen in that State; while 
these are taken as representative of American practice, important dif- 
ferences in other jurisdictions are noted. 

The study is divided into fourteen chapters. The first is a summary in 
six pages of the choice of law rules, necessarily superficial but useful to 
suggest that the question of pleading and proof is pertinent only when 
the court will take cognizance of the case and foreign law may be placed 
in issue under a choice of law rule. There follow chapters covering in respect 
to foreign law: The Common Law Requirements for Pleading and Proof, 
Judicial Notice, Necessity of Pleading, Proper Pleading, Bills of Particulars, 
Proof, The Role of the Court, Presumptions, Summary Judgment, and 
Discovery Procedures. Three concluding chapters are devoted to an dnaly- 
sis of the Siegelman and the Walton Cases, the practices in other countries 
—England, Austria, Switzerland, France, Germany—and an Evaluation 
of American Procedures, advocating the common law procedure in response 
to Professor Nussbaum’s criticism of existing practices. Three valuable 
appendices reproduce (A) the opinions in Cuba RR. v. Crosby, Walton v. 
Arabian Oil Co., and Arams v. Arams, (B) the relevant provisions of the 
New York Practice Act, the Uniform Judicial Notice of Foreign Law Act, 
and the Rule on Judicial Notice recently proposed by the New York Ad- 
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visory Committee on Practice and Procedure, and (C) the citations to 
State Laws governing Judicial Notice of Foreign Law. Reference to the 
materials in the volume is facilitated by a comprehensive table of cases 
and a well-organized subject index. 

As the foregoing remarks seek to suggest, the work under review will 
be found most useful not only by the international practitioner as an 
analysis of the cases and literature, as well as by the recently created Com- 
mission on International Rules of Judicial Procedure as an indispensable 
study of the subject matter, but also by the members of the bar at large, 
in dealing with questions of pleading and proof in cases where foreign law 
may be relevant—indeed, the book is especially designed to caution the 
general practitioner in handling such cases. Apart from this, the judicious 
elaboration of the traditional common law technique—meticulous pleading 
of foreign law and proof thereof by expert testimony subject to cross- 
examination in an adversary procedure—which is favored by the authors 
as against more liberal development of judicial notice and other less ex- 
pensive solutions suggested by Professor Nussbaum, provides an instructive 
perspective for the consideration of possible improvements in current 
American practice. These, it is clear, should be assessed in terms of exist- 
ing conditions—among which should be- included the insufficient under- 
standing of foreign law among the rank and file of the legal profession 
both bench and bar, due to the inadequacy of the traditional scheme of 
professional legal education in this respect, and the consequent need of 
expert advice, not only in litigation in New York City involving amounts 
sufficient to command the extraordinary constellation of expertise there as- 
sembled but also in cases of lesser consideration occurring with increasing 
frequency throughout the country, in which intelligent reference to foreign 
law is also requisite. 

HESSEL E. YNTEMA 


Nusspaum, A. American-Swiss Private International Law, (2nd. ed.) No. 1. 
Bilateral Studies in Private International Law. Published for the Parker 
School of Foreign and Comparative Law, Columbia University. New 
York: Oceana Publications, 1958. Pp. 93. 

Detaume, G. R. American-French Private International Law. No. 2. Bi- 
lateral Studies in Private International Law. Published for the Parker 
School of Foreign and Comparative Law, Columbia University. New 
York: Oceana Publications, 1953. Pp. 78. 
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Foreign and Comparative Law, Columbia University. New York: Oceana 
Publications, 1956. Pp. 95. 
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Law, Columbia University. New York: Oceana Publications, 1957. Pp. 111. 
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Oceana Publications, 1957. Pp. 80. 
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The appearance of a new edition of the study by Professor Nussbaum 
of Columbia University, entitled American-Swiss Private International Law, 
which in 1951 inaugurated the series of. Bilateral Studies in Private Interna- 
tional Law, furnishes an occasion to pay deserved tribute to the author as 
editor of this unique series of monographs, of which nine thus far have 
been published with others in preparation, and to the Parker School for 
its support of these valuable and recognized contributions to the literature 
of private international law. This term, describing the purpose of the series, 
is not taken in a technical sense. As explained by the editor in the statement 
of the program in the initial publication, “All legal relations affecting the 
individual in the international sphere may be made subjects of the in- 
tended inquiry.” This, it need scarcely be added, gives an outlook enhanc- 
ing the usefulness of the individual monographs as relatively compre- 
hensive studies of the relations affecting individuals in the countries to 
which they, respectively, are devoted. Thus conceived, the studies neces- 
sarily vary somewhat according to the problems presented by the relations 
between the countries treated, as well as the theoretical preconceptions of 
the individual authors. The merits of this bilateral approach, supplementing 
the traditional methods in dealing with the specific questions of interna- 
tional commerce, are obvious. 

In effect, Professor Nussbaum’s study, anticipated by an article with the 
same title published by the author in March, 1947, in the Columbia Law 
Review (vol. 47, pp. 188-210), now appears in the third version, extensively 
revised and expanded. There are two chapters, one on Matters of Sub- 
stantive Law: the Background, the reciprocal Bill of Rights, the Right to 
Work, Naturalization, Property Transfers, Inheritance, Corporations, Copy- 
right, Patent, Trade Mark, and Tax Conventions. The second chapter on 
Matters of Civil Procedure covers International Jurisdiction of Courts, 
Access to Courts, Foreign Judgments, Divorce, Testimony Abroad, Proof 
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of Foreign Law, Arbitration. Four appendices include the texts of the 
Convention of Friendship, Commerce and Extradition of 1850 between 
the United States and Switzerland, the Conventions of 1951 and 1952 for 
the avoidance of Double Taxation on income and on estates and in- 
heritances, respectively, and a translation of the pertinent articles of the 
NAG, the Federal Law of June 25, 1891, affecting private relations between 
Swiss residents and sojourners in Switzerland (Articles 7b-7h, 22, 24, 28, 32). 
There are also a list of abbreviations, a table of American cases and one 
of Swiss cases, and an index. 


The second study on American-French Private International Law by 
Dr. Georges R. Delaume, of the Legal Department, International Monetary 
Fund, follows the general pattern set by the first but with a more distinct 
comparative accent, and more elaborate consideration of such matters as 
treaty interpretation, nationality and domicil, qualification and renvoi, the 
concept of the personal law. These differences reflect the more extensive 
materials, as well as the prolific French doctrine. In an appendix, the text 
of the Consular Convention with France, of February 23, 1853, is repro- 
duced, not however the treaties on double taxation and other texts affecting 
private international relations, referred to in the introduction. As the fore- 
going will suggest, the treatment of the important American-French materials 
in the book by an expert in the French theory and practice of conflicts law, 
who is also familiar with the American decisions, is a distinctive comparative 
contribution. 


The third study, American-Dutch Private International Law, had the 
fortune to enlist as author a distinguished Dutch jurist, Professor R. D. 
Kollewijn of the University of Leiden. Both in content and in arrange- 
ment, it departs from its predecessors. The study is divided into twelve 
brief chapters, which after an introductory chapter noting the composite 
complexion of the legal systems of the United States and the Netherlands, 
treat the following topics: Treaty Law, Nationality, Corporations, Juris- 
dictional Problems, Foreign Judgments, Arbitration, Personal Status and 
Capacity, Marriage and Divorce, Administration of Estates, Gold Clauses, 
Testimony Abroad, Proof of Foreign Law. Two Annexes reproduce, re- 
spectively, Articles 6-10 of the Law of May 15, 1829, containing General 
Provisions on the Dutch legislation, and the Uniform Law on the Conflict 
of Laws, as adopted by the Benelux Convention of May 11, 1951, described 
in a previous issue of this Journal (January, 1953) by its principal author, 
the late Professor E. M. Meijers. 

Apart from difference in formal arrangement, Professor Kollewijn’s study 
contrasts with others in the series in stressing the law of the Netherlands. 
This not only is justified by the paucity of American materials relating to 
the Netherlands in this area—though it would have been useful to refer, 
for example, to the questions raised by the expropriation of Dutch stock- 
holdings by the Dutch Government-in-Exile during the World War—but 
has certain merit. The presentation of the applications of the relatively 
inaccessible legal system of the Netherlands to American private legal 
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relations, with extensive citations to the literature and numerous judicial 
reports, by a jurist of Professor Kollewijn’s authority as respects the laws 
of the Netherlands, is a valuable contribution, which more than compen- 
sates for the fact that the corresponding American materials, though not 
totally excluded, are not systematically considered and that in consequence 
the exposition does not present a comparative view of the two systems. 


The fourth Bilateral Study, American-German Private International 
Law, by the well-known authority on commercial arbitration, to whom 
this Journal is indebted as the special editor of the Digest of Foreign Law 
Cases until recently, Dr. Martin Domke, is also in a sense unique. In effect, 
it presents a selection of the case material involving American-German 
private law relations of the period 1945-1956, for reasons sufficiently ex- 
plained by the author at page 9: 


“The great number of court decisions of the last ten years dealing 
with American-German private law relations makes it necessary 
to confine this study to a presentation of case material which in part 
has not been reported or, as far as German court decisions are con- 
cerned, has not been translated. Though pertinent legal writings of 
recent date on those issues have been referred to in the notes—in order 
to facilitate further research—a presentation of the domestic law of 
many issues had to be omitted; it would have lead to a full treatment 
of American and German rules of conflict of laws.” 


The principal aspects of private international law developed in this 
abundant material form the topics of six chapters: Administration of 
Estates, Monetary Questions, Effect of Nazi Measures, Status of Individuals 
and Corporations, Procedural Questions, and a miscellaneous chapter, 
touching on pre-war contracts, renvoi, application of law, trust devices, 
other treaty provisions. The work also includes useful lists of American 
and German references, the latter with current abbreviations, and of dic- 
tionaries, an annex reproducing the text of the Treaty with the German 
Federal Republic, of October 29, 1954, with the relevant Exchange of Notes, 
a table of cases (which would be more useful if it included the respective 
citations), and detailed indices of authors and subjects. 


No. 5, American-Colombian Private International Law, is by Phanor J. 
Eder, internationally known leader of the New York Bar and specialist in 
the laws of Latin America, who thus combines in an exceptional degree 
practical and theoretical competence in the two legal systems involved in 
this bilateral study. After a useful bibliography and a brief but valuable 
statement of the legal system of Colombia, chapters follow primarily de- 
voted to the Colombian law on: Treaty Law, Nationality, Domicile, Con- 
dition of Aliens, Corporations and Partnerships, Qualification, Personal 
Status and Capacity, Marriage, Succession, Contracts, Procedure, Miscel- 
laneous Topics—bankruptcy, fraud on creditors, torts. An Appendix repro- 
duces in an amended English translation the texts of the Montevideo 
Treaties of 1889 on Private International Law, to which Colombia adhered 
by Law 40 of 1933. The usefulness of the study is enhanced by an index 
and especially by the comprehensive citation of the relevant literature, 
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statutory provisions, and cases in the footnotes. We are especially indebted 
to the author for the authoritative resumé of the private international law 
in effect in relations between the United States and this important Latin- 
American country. 


American-Greek Private International Law, the sixth Bilateral Study, as 
noted in the Introduction, represents in several respects a deviation from 
the pattern established in previous studies in the series. First, the work is the 
product of collaboration between authors on both sides of the ocean— 
between an esteemed American colleague who is in the process of develop- 
ing an original approach to conflicts matters, tending to subordinate choice 
of law to jurisdiction, and two well-known Greek specialists, of whom the 
senior, Professor C. Fragistas, has published a leading work in Greek on 
Jurisdiction in Private International Law. These circumstances doubtless ac- 
count for the second unique feature of the present study, namely, that the 
plan gives first place to jurisdiction as compared with choice of law doctrine. 
As stated in the Introduction: 


“It seemed particularly futile to discuss choice of law doctrine in 
view of the fact that in none of the American cases so far decided has 
an American court applied Greek law, although the converse observa- 
tion does not apply to Greek courts. Instead, it was deemed advisable, 
from the standpoint of judges and practicing lawyers, to stress the 
many problems of jurisdiction, particularly in the field of maritime 
law, with which the vast majority of all Greek-American conflicts cases 
have been concerned. In the presentation of these jurisdictional ma- 
terials the American reader will find matter which, though well-known 
to him, seemed indispensable for the understanding by foreign lawyers 
of American procedure.” 


Accordingly, after a list of abbreviations and a well-organized chapter 
on Sources, the body of the text is divided between the two principal 
chapters on Jurisdiction and Choice of Law, followed by an Appendix, 
incorporating the text of the Treaty of Friendship, Commerce and Naviga- 
tion and of the relevant Exchange of Notes, tables of American and Greek 
cases, a useful bibliography, and indices of authors and subjects. Discount- 
ing doctrinal views concerning which there may be question from the view- 
point of American law, the references in the text and footnotes to the case 
and other source materials are most comprehensive and make this, like 
others in the series, a valuable mine of information for the study of the 
concrete problems that have arisen in Greco-American private legal rela- 
tions. 


The seventh of the Bilateral Studies, American-Danish Private Inter- 
national Law, by Allan Philip, lecturer at the University of Copenhagen 
and member of the Danish Bar, is primarily devoted to Danish law, as 
described chiefly in O. A. Borum’s Lovkonfiikter, in its application to rela- 
tions with the United States, and generally follows the pattern of the 
preceding studies. A bibliography, table of American cases, and brief intro- 
duction are followed by chapters on Nationality, Domicile, Taxation, Juris- 
diction of Courts, Foreign Judgments, Arbitration, Proof of Foreign Law, 
Taking Testimony Abroad, Capacity to Contract, Family Law, Administra- 
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tion of Estates and Succession, Copyright, Industrial Property, Monetary 
Matters, an Appendix including the texts of the commercial treaties with 
Denmark of 1826 and 1851, with pertinent documentation, and an index. 
This well-organized study of the Danish materials also includes in the 
footnotes references to the limited number of corresponding American 
cases as well as to the secondary literature. 


The eighth Bilateral Study, American-Australian Private International 
Law, is by Dean Zelman Cowen, who is exceptionally well-versed in the 
British and American, as well as Australian, private international law, and 
as such uniquely qualified for a comparative study of this nature. The 
subject matter is of particular interest, since the Australian legal system, 
though basically permeated by English doctrines in this field, also is or- 
ganized under a constitutional regime more similar to that of the United 
States than that of any other Commonwealth country, while independent 
solutions of various problems that are of special interest for American law 
have inevitably developed. This subject matter has been too long disre- 
garded in the United States; it is a real contribution to provide in this 
study an authoritative comparison of the two legal systems in this field of 
special international interest. 

The comparative orientation of the work is reflected in the thirteen 
sections into which the body of the text is divided; in addition to an intro- 
ductory chapter on the British and the Australian Commonwealth and a 
conclusion suggesting the relevance of American experience for Australian 
consideration, these deal with International and Interstate Conflict of Laws, 
Legislation and Jurisdictional Power, Full Faith and Credit, Domicile and 
Nationality, Jurisdiction in Personam, Diversity Problems, Marriage and 
Divorce, Torts, Contracts, Property, and Foreign Judgments. There are 
two Appendices, the first including Sections 77 and 77A of the Bills of 
Exchange Act, the second Section 11 of the Service and Execution of 
Process Act. Tables of Australian and English cases and of American 
cases, and an index facilitate reference to the materials treated. 


The most recent of the Bilateral Studies, American-Brazilian Private 
International Law, by Paul Griffith Garland, of the Brazilian and New 
York Bars, also is a noteworthy contribution to the literature on private 
international law. In this as in previous studies noted above, attention is 
devoted largely to Brazilian private international law rather than to a 
comparison of Brazilian and American law. In the present case, the rea- 
sons as listed by the author are especially convincing—the lack of any previ- 
ous study of the Brazilian case law in this field, the virtual absence of 
material in English on Brazilian conflicts law, the few American decisions 
involving Brazilian law or application of American law to Brazilian na- 
tionals. In other words, this monograph is scarcely a bilateral study; it 
has the even greater value of providing in English a systematic treatment 
of Brazilian conflicts law, in which, so far as appears, the author has suc- 
cessfully coped with the problems involved in organizing the elusive 
Brazilian materials, including the unsatisfactorily indexed judicial decisions. 

The work is sensibly divided into six chapters, preceded by a list of 
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abbreviations for the chief periodicals containing court reports and followed 
by an Annex on Renvoi and Characterization in Brazilian law, two ap- 
pendices providing translations by the author of the Law of Introduction 
to the Brazilian Civil Code and the Introduction to the Code, respectively, 
a table of cases, invaluable as a key to the extensive Brazilian jurisprudence, 
and an index. The topics covered in the text include: an Introduction giv- 
ing a concise summary of the Brazilian background, Family Law, Torts, 
Contracts, Commercial Law, Procedural and Jurisdictional Problems. As 
suggested above, this study dealing with aspects of the laws of Brazil af- 
fecting international private relations, is a much-needed and valuable guide 
to a legal system of special interest to the United States in view of the 
increasing importance in international trade of this major Latin-American 
country. 


It is neither possible nor pertinent in this rapid review of the Bilateral 
Studies thus far published under the aegis of the Parker School of Foreign 
and Comparative Law, to evaluate the individual monographs in detail, 
still less to do so in gross. As the preceding remarks suggest, the editor 
deserves full credit for the inauguration of the series, the usually happy 
selection of individual authors, and the wisdom shown in allowing them 
suitable license in the presentation of subject matters which vary from 
country to country, as well as appropriate allowance for their individual 
conceptions of conflicts law. It is also apparent, in the second place, that this 
series of monographs are most effectively designed to serve the needs of 
those who are concerned with the concrete problems arising in the trade 
between particular countries and the United States. As such, these studies 
are at the same time of general value in drawing attention to these prob- 
lems and the specific laws that may apply in the course of international 
trade. But it also is clear that, save in this respect, the bilateral concept 
does not offer a promising framework for the analysis or development of 
the basic questions of conflicts law in a proper international perspective. 
Ex hypothesi, a bilateral approach places these questions on a localized na- 
tional plane: it is of interest that, as the preceding review discloses, the 
majority of the Bilateral Studies with more or less obvious justification 
have chosen to emphasize unilateral description of one national law rather 
than bilateral comparison of the two legal systems ostensibly under con- 
sideration. This of course is no criticism of individual studies as such, nor 
lack of appreciation of their practical values. All this is too obvious to need 
emphasis, except as a caveat against the provincialism that since the ap- 
parition of Walter Wheeler Cook’s local law theory has focused American 
legal thinking in the field of conflicts law too much and too long upon the 
prestigious pretensions of the sovereign state. This too is perhaps too 
obvious to be easily appreciated. 

HESSEL E. YNTEMA 


Mexico: A Symposium on Law and Government. No. 3. University of 
Miami School of Law Interamerican Legal Studies. Coral Gables: Uni- 
versity of Miami Press, 1958. Pp. 125. 


This symposium on the law and government of Mexico effectively evi- 
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dences the valuable educational and scientific co-operation with our Latin- 
American neighbors organized by the University of Miami through the 
Interamerican Legal Studies, directed by Professor David S. Stern. As 
appears from the foreword, the contributions were obtained through a Co- 
editing Committee representing the Faculty of Law of the National Uni- 
versity of Mexico, the Mexican Bar, and the Free School of Law of Mexico, 
composed of Lic. Enrique Helguera, Guillermo Vasquez, and David 
Casares Nicolin. As intimated by the Committee in the preface, the con- 
tributors for the most part are oriented to the problems arising out of 
everyday legal practice rather than to intensive research. As a result, the 
volume provides a most illuminating survey of the current trends in 
Mexican law in fields of special contemporary interest from a comparative 
as well as a national viewpoint. 

Of the eleven papers two assess the law of Mexico on topics of vital 
constitutional concern, the rule of law (Gustavo R. Velasco) and separa- 
tion of powers (Victor Manzanilla Schaffer), one instructively reviews the 
history of the federal judiciary in Mexico (Lucio Cabrera A.), two, par- 
ticularly useful for common lawyers, deal in practical terms with the 
effects in Mexico of notarial acts (Luis Carral y de Teresa) and registration 
of property (Francisco Villalon Igartua), one discusses imposed joint own- 
ership in Mexico conformably to French doctrine (Manuel Borja Mar- 
tinez), one gives an informative and critical account of civil liability for 
traffic accidents in Mexican law (Antonio Aguilar), two treat the Mexican 
banking system (Roberto Molina Pasquel) and the related development 
of the trust concept in Mexican law (Rodolfo Batiza), and one analyzes 
in detail the provisions governing Mexican taxation of foreign corpora- 
tions (Enrique Helguera). The last and most extensive contribution is a 
partly abbreviated translation of chapter 12 of Professor Jorge Barrera 
Graf's comprehensive Tratado de Derecho Mercantil, concerning unfair 
competition in Mexican law. The volume includes a list of contributors 
with a brief statement of their respective positions and principal publica- 
tions, useful for those not familiar with the Mexican legal scene, and a 
brief index. 

This symposium is to be followed by a similar volume for Uruguay 
dedicated to the memory of the late Eduardo Couture, which inspires a 
hope that the series may also later be continued for other Latin-American 
countries. As this initial volume indicates, symposia of this nature, prepared 
by outstanding jurists of the country, are most useful indeed to give mem- 
bers of the bar in other countries some understanding of the legal system 
in question, necessarily incomplete but highly practical. Those responsible 
for this program are to be congratulated on this contribution to interna- 
tional co-operation in the study of law and government. 


HESSEL E. YNTEMA 


Scandinavian Studies in Law 1958, Edited by Folke Schmidt. Volume 2. 
Published under the auspices of the Faculty of Law, Stockholm Uni- 
versity. Stockholm: Almqvist & Wiksell, 1958. Pp. 218. 

This is the second volume in the series, Scandinavian Studies in Law, 
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of which the first was reviewed in a previous issue of this Journal (vol. 6 
(1957) 589). It maintains the distinguished standard of excellence set by 
the previous volume, both as respects interest of subject matter and style 
of presentation and, in pursuance of the purpose of the series, makes avail- 
able in English a variety of articles surveying the Scandinavian experience 
in a number of fields of wide comparative interest. For this we are further 
indebted to the Faculty of Law of Stockholm University and the other 
institutions supporting the series and in particular to Professor Folke 
Schmidt and his editorial associates, to whom, after the individual authors, 
the qualities of this volume are more specifically to be credited. 

As in the first volume, the six contributors included have been selected 
on the basis of studies that have been published recently in the vernacular; 
the last two papers by Hellner and Hjerner have also been issued separately 
as Nos. 4 and 5 of the Studia Juridica Stockholmiensia. The first article by 
Professor Axel Adlercreutz of the University of Lund, The Rise and Devel- 
opment of the Collective Agreement, presents an historical analysis of the 
central institutional method to regulate wages and working conditions, 
developed quite recently after the abolition of the old guild legislation in 
Western Europe. Following an analysis of the various forms for the regula- 
tion of labor conditions—tariffs fixed by the guilds, works rules, price lists, 
joint or group labor contracts, as distinguished from collective agreements 
between an employer or group of employers and one or more trade unions— 
and a valuable summary of the historical background, including brief ac- 
counts of the rise of collective agreements in Britain, France, and Denmark, 
the transition from employer regulation to national collective agreements in 
Sweden is traced in detail. The evidence objectively presented indicates that 
the collective agreement did not emerge from the individual labor contract 
as a mechanical result of the industrialization of labor conditions but instead 
was a gradual evolution of the traditional modes of regulation, inspired by 
the needs of labor for security and of the entrepreneur for industrial peace, 
in an era of anarchic economic “liberalism.” 

The second article on Choice of Punishment by Professor Johannes 
Andenaes of the University of Oslo reproduces a paper reviewing the dis- 
cussion in Scandinavia of this important and widely problematical aspect of 
criminal justice, initiated by the publication of Professor von Eyben’s work 
in 1950, Strafudmdling. Professor Andenaes’ article, which is specifically con- 
cerned with the Norwegian practice, sufficiently suggests the relative ob- 
scurity of existing legislation with regard to the purpose of punishment, 
whether as individual or general prevention or just retribution measured by 
the wrongdoer’s guilt, and underscores the difficulty faced by the judge in 
determining the proper punishment in individual cases on a rational basis. 
Indeed, as the author states, it is not possible nor even desirable to eliminate 
various emotional factors in the process of decision. Under these conditions, 
to secure a degree of uniformity in the penalties imposed, a “rating” system 
crystallized in practice, but which admits variations in specific cases on ade- 
quate objective grounds, is indispensable to avoid exorbitant variations in the 
penalties abroad. 

The third paper, Teleological Construction of Statutes, by Professor Ekelof 
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of the University of Uppsala, deals with a theme to which attention was 
drawn in the previous volume by Professor Folke Schmidt in a study also 
advocating a teleological method. Whereas the latter conceives the problem 
as an aspect of the judicial function seeking solutions compatible with social 
needs within the limits of the permissible defined by law, Professor Ekeléf 
starts from the semantic difficulties to which Denning, L. J. has drawn 
attention: the human inability to anticipate factual variations and to provide 
for them in mathematically unambiguous terms. It is proposed therefore 
that, as compared with traditional doctrines of interpretation, an enactment 
should be construed primarily by reference to the inner and outer word- 
limits of the language, the former comprising the cases that clearly fall 
within its central, certain core of meaning, the latter the atypical cases that 
lie within the meaning in its widest range. The advantages of this concep- 
tion in legislative enactment and construction are exemplified both by in- 
structive criticism of theories of interpretation in terms of the intention of 
the legislator or the plain meaning of the statute’and by application of the 
teleological method to three examples taken from the law of Sweden con- 
cerning defense counsel in criminal proceedings, extension of indictments to 
include additional criminal acts, and incompetent counsel in civil cases. The 
illuminating analysis of these examples illustrates the advantages of a more 
flexible teleological approach than the traditional abstract modes of construc- 
tion admit in order to reach practical results. 

The fourth study by Professor Godenhielm of the University of Helsinki, 
while immediately concerned with the Legal Effect of Patents as a Legisla- 
tive Problem, i.e., the formulation to be adopted in the draft of a uniform 
Scandinavian patent law, presents in effect an instructive comparative 
analysis of the nature of the patent right, in answer to the question whether 
it should be regarded a real exclusive right to manufacture under the terms 
of the invention, a positive property right, or a negative right to exclude 
others from manufacture, a monopoly. In considering this question, after 
adverting to modern Scandinavian discussions of the nature of rights, a 
concise survey of the Scandinavian, Austrian, Swiss, German, English, and 
American laws, and the relevant commentaries, is followed by reference to 
the analogous provisions regarding trade-mark and copy-right law. On this 
basis, the powers and rights of the patentee—to use the invention, to assign 
or pledge the patent, to license manufacture under the patent, and to sue 
for enforcement of his right in case of infringement—are analyzed in detail, 
leading to the conclusion that a positive formulation of the patent right is 
preferable to the negative conception, especially in view of the difficulty in 
describing the legal position of an exclusive licensee under the latter view. 

The fifth paper by Professor Hellner of the University of Stockholm on 
Legal Philosophy in the Analysis of Tort Problems is a critique of certain 
Swedish contributions to the analysis of the’ law of torts, notably those of 
Lundstedt, with a view to demonstrate how far such analysis has been 
inspired by philosophical views and to consider their validity. This refreshing 
departure from the traditional discussion of legal problems by legal philoso- 
phers in terms of generality starts with an analysis of three Swedish works of 
the late nineteenth century, typifying the natural law (Nordling), causal 
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(Sjogren), and evolutionary (Thyrén) explanations of tort liability, as a 
background for a critique of Lundstedt’s realistic approach along the path 
of social welfare instead of the ideological species of justice that he espe- 
cially impugned. Hellner’s most instructive discussion of Lundstedt’s doc- 
trines, too detailed to be recapitulated here, is concluded by a judicious re- 
formation of the realistic approach as an analytical, anti-metaphysical 
philosophy primarily based on an analysis of language and a persuasive 
restatement of the argument for imposition of strict liability, taking into 
account the opportunity to avoid causing damage. 

The sixth and final study on The General Approach to Foreign Confisca- 
tion by Judge Hjerner of the Stockholm Court of Appeal is a methodologi- 
cal by-product of the author’s researches in preparing a treatise on foreign 
exchange restrictions, their recognition and enforcement in different legal 
systems. The paper includes in the first instance a concise survey of the 
practice of the courts, classified according to the nature of the “confiscate” 
and its situation, viz., as tangibles, debts, bonds, and securities, literary and 
industrial property, companies, their location, etc. On this background, the 
theoretical reasons given in the decisions are examined, with the result that 
none of these—immunity of foreign states, diplomatic recognition, legality 
under international law, applicability of normal conflicts rules, territoriality, 
sacrosanctity of acts of state, public policy—appears adequate as a general 
principle; the cases must be considered on their individual merits. This, the 
author observes, requires not only a detailed classification of the cases but 
also objective description of the practical results reached, as contrasted with 
the reasons stated. The author’s conclusions along this line on pp. 205 ff. are 
especially deserving of attention by students of the subject. 


HESSEL E. YNTEMA* 


* Member of the Board of Editors. 


Batiza, R. El Fideicomiso: Teoria y Practica. México: Libreria de Manuel 

Porrua S.A., 1958. Pp. 427. 

Several good works dealing comparatively with the trust have been pub- 
lished in Spanish countries, particularly in Mexico—to mention only a few, 
Rabasa,* Molina Pasquel* and Batiza* himself, but it is the present book that 
furnishes the Spanish reader with the most thorough and accurate exposition. 
The author, now a professor at Tulane Law School, is well qualified by 
years of experience with a New York Law firm, followed by practice as trust 


1 Oscar Rabasa, E] Derecho Angloamericano. Mexico, D.F. 1944. 

2 Roberto Molina Pasquel, Los Derechos del Fideicomisario. Mexico, D.F. 1946; and 
several articles. 

8 Rodolfo Batiza, Tres Estudios sobre el Fideicomiso. Mexico, D.F. 1954; and nu- 
merous articles. 

Other books worthy of mention include, Alfaro: El Fideicomiso, Panama, 1920; 
Claret y Marti, De la Fiducia y del “Trust.” Barcelona, 1946; Copete, La Fiducia. 
Bogota, 1940; Garrigues, Negocios fiduciarios en derecho mercantil. Madrid, 1955; 
Goldschmidt & Eder, El Fideicomiso (Trust) en el Derecho Comparado. Buenos Aires, 
1954; Hughes Gonzalez, El Trust Anglo-Americano. Valparaiso, 1946; Navarro Mar- 
torell, La Propiedad Fiduciaria. Barcelona, 1948; Serrano Trasvifia, Aportacién al 
Fideicomiso. Mexico, 1950. 
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officer and legal adviser of one of Mexico’s leading banks. His work is not 
unknown to American readers, including contributions to this Journal (vol, 
5, No. 4, Fall 1956), the Miami Law Quarterly (vol. 9, 478 1957), and 
Trust and Estates (vol. 17, January 1958). 

The inception and inspiration of the Mexican fideicomiso stems from our 
law. The introductory chapter appropriately gives a general survey of the 
Anglo-American trust. Then follow chapters on the evolution and nature of 
the trust in Mexico; the fiduciary relation; duties of the trustee; powers of 
the trustee; rights and obligations of the settlor, beneficiary, and third parties; 
nullity; and termination of the trust. A final chapter deals with other activ- 
ities of trust companies in the United States and their counterpart (znstitu- 
ciones fiduciarias) in Mexico. The author’s general method in each chapter is 
first to give an exposition of the American, occasionally of the English, law; 
then of the present state of the positive law of Mexico, coupled with a dis- 
cussion of various drafts for amending the Mexican law. 

There are minor defects in the law, but the trust in Mexico has worked 
well and constitutes an outstanding refutation of the few civilian writers 
who still maintain that our express trust cannot be adapted to the civil law. 

A valuable part of the treatise that renders it especially useful to practition- 
ers is the correlation of the text of the trust statute to the codes and other 
statutes. Lacunae in the trust statute are generally to be filled by the rules 
governing executors and guardians, to which Batiza has frequent recourse, 
occasionally by the rules as to agency. Questions raised as to their applicabil- 
ity have not as yet been resolved by judicial decisions, which so far have been 
few. 

There are substantial differences between our trust and the Mexican 
fideicomiso. Our distinction between the legal and equitable estate, however, 
according to Batiza, is not one of them. He concludes, contrary to the opinion 
of other doctrinal Mexican writers, that the fidetcomiso presupposes a dis- 
memberment of the property right, analogous to our distinction between legal 
and equitable interests, and should be treated as a new right in rem (derecho 
real). Civilian writers have in the past been hostile to dédoublement de la 
propriété, but Batiza’s theory is in line with recent tendencies on the con- 
tinent. One of the basic accomplishments of the French Revolution duly in- 
corporated in the Code Napoléon, and followed in the Latin-American 
codifications, was to do away with the feudal and medieval concepts of 
divided ownership and to revert to the later Roman concept of unitary 
dominium or absolute and exclusive right of ownership in a single person. 
The most recent tendency would seem to be away from this unitary concept 
and towards a return to the earlier concepts, more analogous to our own 
and better fitting present-day needs.* This theory of Batiza’s will arouse 
controversy. Our sympathies naturally will be on his side. 

Let us note, however, a few of the undoubted differences. The express trust 
alone is recognized by the statute; there is no place for the resulting trust 
and the ends achieved by our constructive trust must be attained, if at all, 
by resort to the general law and by less satisfactory procedures. Only author- 


4 See Dainow: Book Review, this Journal Vol. 2 (1953) 88, 90; Lawson: The Rational 
Strength of English Law (1951) 75 et seq. 
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ized banking institutions have capacity to act as trustees. Branches of for- 
eign banks are excluded. The Mexican fideicomiso cannot be constituted by 
a declaration of trust: it is not a unilateral act, but a contractual one (I fail 
to see how this can apply fully to testamentary trusts, which are authorized). 
The trustee is obligated to accept the trust—a provision the author criticizes 
as unwise and perhaps unconstitutional (p. 203, et seq.) The National Bank- 
ing Commission has very wide supervisory powers; even advertising propa- 
ganda must be submitted to it in advance and common trust funds and 
certificates of participation are subject to its approval. By a statute of 1956, 
the reserve bank, the Bank of Mexico, is authorized to establish maximum 
commissions for trustees. The settlor under the Mexican law retains very 
substantial rights, including reversion and corresponding duties, unknown 
to our law, e.g. a duty to pay the trustee’s fees and expenses. The Mexican 
law permits the settlor to create a technical committee; the trustee is relieved 
from liability if it follows the directions of this committee—“a strange pro- 
vision”; its origin is unknown. Churches cannot be beneficiaries. Voting 
trusts are expressly prohibited by statute. Batiza recommends a change in 
the law, but does not outline what restrictions should be placed on voting 
trusts. In the author’s opinion, the Mexican equivalent of our rule against 
perpetuities is a term of twenty years. Common trust funds and the corre- 
sponding participation certificates are minutely regulated; the latter differ in 
some respects from the participating certificates issued by trust companies in 
the United States. Batiza criticizes the statute which denaturalizes the con- 
cept of the investment trust. A recent law authorizes, in addition, invest- 
ment companies. 

Amendments to the statutes, or a new law, will undoubtedly be enacted, so 
that the discussion of the draft amendments that have been proposed is fully 
justified; his discussion will furnish a guide to this future legislation. But 
the method of presentation does not arouse our enthusiasm. The book might 
have been clearer, and enable the busy practitioner to differentiate more 
easily the existing law from lege ferenda, if the proposed amendments had 
been treated in a separate chapter or chapters. In all other respects, the book 
merits high praise. 

PHANOR J. EDER* 


* Member of the Board of Editors. 


JenninGs, S1r Ivor. Constitutional Laws of the Commonwealth. Volume 1. 
The Monarchies. Oxford: Oxford University Press, 1957. Pp. xxiv, 496. 
This volume is the third edition of what was first published jointly in 1938 

by the present author and the late Miss C. M. Young as “Constitutional Laws 

of the British Empire.” The constitutional changes since 1945 which have 
superseded the British Empire with the shortlived British Commonwealth 
of Nations and now given birth to the Commonwealth of Nations, has 
necessitated many changes in the format of the original publication, includ- 
ing the division of the work into two companion volumes, ostensibly divided 
between the monarchies and republics of the Commonwealth. In this first 

volume on the monarchies, however, the Republic of Ireland still finds a 

place, even though it fails to measure up to the most important test of 
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association in the Commonwealth—attendance at the meetings of Common- 
wealth Ministers. Sir Ivor takes the technical points that the Ireland Act 
passed by the United Kingdom in 1949 declared that Ireland was not a 
“foreign country” and citizens of that country could remain British subjects 
under the British Nationality Act, 1948. It is to be queried whether argu- 
ments such as these carry any weight in Dublin or mean anything of real 
importance in constitutional practice. , 

Classification is the least of the difficulties with this book, however. In 
496 pages there are gathered together introductory notes and case extracts 
touching on the constitutional laws of British territories, colonies, independ- 
ent status in the Commonwealth and the Dominions of Australia, Canada, 
Ceylon, New Zealand, and South Africa, in addition to the Republic of 
Ireland. An 85 page appendix sets out instruments of government and other 
important statutes. These subjects are not covered in sufficient detail to do 
justice to any topic in a way that would provide an adequate tool for in- 
tensive research. The main aim of the work would seem to be to give a 
“bird’s-eye view” of these constitutional laws to give a student a working 
knowledge of their operation. Unfortunately, this volume does not ade- 
quately fulfil that purpose. A closer examination of the chapter which has 
particular relevance to the constitutions of the Australian states and the 
chapter on the Commonwealth of Australia, underscores the shortcomings. 

Chapter II, entitled “Constitutions of the Commonwealth,” can be no 
more than a very preliminary introduction to any understanding of the 
constitutions of the Australian states. These are still, theoretically at least, 
trammelled with the heritage of rule by the British colonial office. The 
Statute of Westminster does not extend to the Australian states as it does 
to the Canadian provinces. Perhaps the most important issue, today, under 
the state constitutions, is to determine the application of English common 
law and English statute law to the states. Dealing with settled colonies such 
as the Australian states (with the possible.exception of New South Wales, 
which began as a penal colony), Sir Ivor assumes that judicial decisions or 
legislation have solved the problems created by the early cases he includes 
here. A reference to such High Court of Australia decisions as Quan Y1k v. 
Hinds, 2 C.L.R. 345, and the Australian discussions which have followed, 
would indicate that this is not the case. To say in relation to the South Aus- 
tralian constitution, for example, that “all that matters is that the ‘common 
law’ of the colony is English law” could lead a student to neglect the vital 
issue of applicability of English statute law, which is still an important source 
of law in the state, and the issue of what date statute law is applicable is 
certainly not finally settled. 

State constitutions do not loom so importantly, and are certainly not so well 
known as the Australian Constitution. In relation to this, too, the comments 
and extracts in this volume must be viewed with reservation. For the student 
who seeks a brief picture of the present-day working of the Australian Con- 
stitution the selection of cases is outmoded and misleading. Three of the 
eight cases extracted (incidentally, one case is omitted in the table of 
contents) are from early decisions of the High Court on the doctrine of 
implied immunity of state and federal instrumentalities, which was over- 
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turned in 1920. These cases no longer find a place in the leading casebook on 
the Australian Constitution. They have little, if any, importance in relation 
to the modified doctrine of implied immunities resuscitated by the High 
Court in the 1940’s. There is little to record the fundamental changes in 
Australia’s federal structure which have enhanced Commonwealth power 
at the expense of the states following the expansive interpretation of the 
defense power in the second world war. The Communist Party Case, the 
cause célébre of this decade which marked the limits of the peacetime de- 
fense power, is not even mentioned in the prefatory remarks to the chapter. 
Important changes in the judicial approach to the interstate commerce 
powers are unheeded, even though these powers are the centre of the most 
important present-day constitutional controversies in Australia. 

It is submitted that this volume must be treated with considerable cir- 
cumspection. As a source book for a brief survey of the development of 
Commonwealth Constitutional Law outside the United Kingdom, it can be 
misleading. The moral is perhaps, that no real understanding of the vary- 
ing facets of Commonwealth constitutions can be gained from brief intro- 
ductory notes and a very limited selection of cases. 


ALEX. C. CASTLES* 


* Senior Lecturer-in-Law, University of Adelaide, South Australia. 


ScHAtzEL, W. Das deutsche StaatsangehGrigkeitsrecht. Berlin: de Gruyter, 
1958. Pp. xii, 408. 

Seecer, H. J. Das Staatsangehérigkeitsrecht Osterreichs. Frankfurt a.M.: 
A. Metzner Verlag, 1957 Pp. 188. 

ScumipT-ScHLEGEL, P. Das Staatsangehérigkeitsrecht von Brasilien und 
Chile. Frankfurt a.M.: A. Metzner Verlag, 1957. Pp. 208. 

Seeter, H. J. Das Staatsangehérigkeitsrecht von Jugoslawien. Frankfurt 
a.M.: A. Metzner Verlag, 1956. Pp. 164. 

Hecker, H. Das Staatsangehérigkeitsrecht von Andorra, Liechtenstein, 
Monaco, San Marino, der Vatikan-Stadt. Frankfurt a.M.: A. Metzner 
Verlag, 1958. Pp. 110. 


Of the five instructive volumes listed above on the nationality laws of 
Germany, Austria, Brazil and Chile, Yugoslavia, and the Zwergstaaten, the 
first, Schatzel’s treatise on German nationality, excels in an exhaustive 
presentation of the historical development of Staatsbiirgerschaft since earli- 
est antiquity to the present century. For the non-German student, the origi- 
nally only linguistic distinction between Staatsangehérigkeit and Staats- 
biirgerschaft will be of special interest; this distinction eventually was to 
gain fateful importance in Hitler’s Germany, since the first qualification 
encompassed duty, obedience, and in effect absence of rights, which were 
enjoyed only by persons qualified for citizenship. The term appears not 
earlier than the middle of the last century in a few laws of lesser North 
German states that followed the Prussian law of December 31, 1842, on the 
acquisition and loss of qualification as Untertan. Thereafter, Austria and 
South Germany remained faithful to the word Staatsbiirgerschaft while 
the North adopted the Prussian term. 
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The Prussian government had decreed: “Henceforward residence within 
our states shall not establish anyone’s qualification as Prussian” (in your 
reviewer's translation). Thereby Frederick William III and his ministers 
had adopted the jus sanguinis for the most important North German realm 
following the principles of French nationality laws since the Revolution and 
presupposing a contrat social, the stipulations of which had been agreed to 
by the founders of the state and inherited by their descendants. Previously, 
the simple system of residence obtained: a permanent resident was sabditus 
perpetuus; a temporary resident subditus temporalis; a nonresident pro- 
prietor of real estate subditus forensis, who became and was a subject as 
long as he stayed within the borders of the realm if only in order to inspect 
his possessions. 

However, complete separation of nationality from the residential status 
was still a thing of the future, and for the time being the legally defined 
obligation of allégeance perpétuelle prevailed, with the consequence that any 
subject who wanted to emigrate needed a release from Staatsangehérigkeit 
in order to avoid punishment. If a Prussian emigrated without a release, he 
remained a Prussian subject for the next ten years, which could have dire 
consequences if such an individual were apprehended within that time by 
Prussian authorities. 

Preceded by the North German Federal Law on the acquisition and loss 
of Federal and State Citizenship of June 1, 1870, effective on January 1, 1871, 
ie. 17 days before king William I of Prussia was to be proclaimed German 
emperor at Versailles, supplementary laws were promulgated which ex- 
tended the provisions of the Federal Nationality Law to the South German 
countries, Alsace-Lorraine, Heligoland, and finally the newly acquired Ger- 
man Colonies. Schatzel points out that this legislation created five types of 
nationality (Staatsangehérigkeit) : 

(1) Indirect Reichsangehorigkeit automatically acquired through citizen- 
ship in one of the twenty-five German member states, three of which defi- 
nitely had no subjects, since they were city-republics: Hamburg, Liibeck, 
Bremen; (2) direct Reichsangehorigkeit in Alsace-Lorraine; (3) provincial 
citizenship (Landesangehorigkeit) in the Reichsland Alsace-Lorraine, 
created after its residents had acquired German direct citizenship; (4) direct 
Reichsangeh6rigkeit in the colonies and abroad without citizenship in the 
member states or in Alsace-Lorraine; (5) Reichsangehérigkeit of the natives 
in the colonies, who became resortissants allemands according to inter- 
national law without possessing the rights and privileges of citizenship. 
For a brief period, the inhabitants of Heligoland, after Great Britain had 
ceded that tiny island to Germany, enjoyed direct German Reichsangehdrig- 
keit, but they acquired additional Prussian citizenship when a law (Reichs- 
gesetz of December 15, 1890) adjudged the island to Prussia. A codi- 
fication, as it were, of the German regulations was attempted by the Reichs- 
und Staatsangehorigkettsgesetz of July 22, 1913, which also remained 
effective during the era of the Weimar Republic. 

Great and characteristic changes occurred during the Hitler era: the law of 
January 30, 1934, abolished indirect citizenship (Landesangehérigkeit), and 
direct Reichsangehérigkeit applied to all Germans. While this law, preparing 
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the complete unification and centralization of the Reich, could scarcely be 
called inhumane, the repeal of naturalizations and disavowal of acquired 
rights of citizenship, of July 14, 1933, began a series of measures against 
anti-nazi refugees and racially “inferior” persons. Among the laws, decrees, 
and ordinances of this nature, we mention only the ill-famed Reichs- 
biirgergesetz of September 15, 1935, better known as the Niirnberger Gesetz, 
which practically abrogated the then only theoretically existing citizenship 
rights of the Jews, while the “aryan” Reichsangehérige became a Reichs- 
biirger, thus restoring this expression to the status of a technical term. 

The extension of Greater Germany beyond the boundaries of the Treaty 
of Versailles, and its subsequent modifications, made further laws and decrees 
necessary: the annexed regions with their inhabitants were to accept the 
modified citizenship laws of the Reich, while the racial Germans of the 
Protectorate Bohemia-Moravia became citizens of the Reich, in contrast to 
their former fellow-citizens of Slavic or Jewish descent in the Czechoslovak 
Republic. In this connection, the fact that loss of German citizenship, de- 
creed by the Nazi government against refugees and other émigrés, was not 
compensated by naturalization measures in other countries, left many 
expatriates stateless and without consular representation. 

With the complete breakdown of the central power in 1945, it was only 
after 1949 that the Federal Republic was able to legislate for Western Ger- 
many. Dr. Schatzel gives a vivid picture of the initial chaos, when judicial 
or administrative courts decided in one sense while the Federal Minister of 
the Interior instructed his subordinates, who had been “defeated” in court, 
simply to ignore the judgments. Moreover, the highest courts of the Federal 
Republic, the Federal Court, the Federal Administrative Court, and the 
Federal Constitutional Court, occasionally issued conflicting judgments in 
the same matter (p. 10). Finally, regulatory laws were enacted by the 
Federal Diet, in 1955, 1956, 1957; in the author’s opinion, it was too difficult 
a goal to regulate the entire subject matter since Hitler’s access to power. 
Schatzel, citing the Corpus Juris (Nov. 68 c 1 § 4), as well as Mirabeau, 1789, 
and the Code Civil (La loi... n’a point d’effet rétroactif; art. 2), thinks 
that the retroactivity of these laws is absurd. 

It is completely impossible to report on all the learned comments and rich 
historical explanations which Schatzel adds to each article and paragraph 
of the laws and decrees quoted. It is even impossible to quote the table of 
contents because of its richness. However, to give an idea of the volume, 
aside from a brilliant historical introduction, it includes: six laws and decrees 
of the Reich; six laws of the Federal Republic; three laws of the German 
Democratic Republic (Soviet Zone); three laws of the city of Berlin; four 
laws on the Saar; three laws on German-Austrian citizenship problems; 
three international Rechtsquellen, among these one law issued by the Allied 
High Commission; 240 pages of commentary; 20 pages listing the exact 
names and sources of publication of all valid citizenship laws of each nation 
and of all international treaties signed by the Federal Republic, containing 
provisions on citizenship; nine pages of literary index; finally, several pages 
of an alphabetical slogan index. This book is a must for anyone interested in 
its particular field. 
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The other four volumes have been published in the well-known series, 
Geltende Staatsangehorigkeitsgesetze, by the Forschungsstelle fiir Vélker- 
recht und auslindisches 6ffentliches Recht sponsored by the University of 
Hamburg. They do not have the lexicographic weight and impact of Schit- 
zel’s work, but are well organized and quite complete. 

To a certain extent, H. J. Seeler’s compilation of Austrian laws is a spe- 
cialized addition to Schatzel’s work. A small Japsus ought to be corrected: 
the learned editor not only in part A of his historical introduction, but also in 
the text speaks of a Kaiserreich Oesterreich (e.g. page 13, 19), although he 
points out (p. 14) that a unified empire ceased after the so-called Ausgleich 
of 1867. Against one sentence this reviewer must object; like so many Ger- 
man scholars, the editor conceives that the renascent Austria of 1945 was 
not identical with the Austrian Republic of 1938, immediately prior to the 
Anschluss (pp. 49, 50). The editor writes that during the war the Allies 
regarded Austria as a part of Germany. However, soon after Pearl Harbor, 
your reviewer was officially informed by the United States Department of 
Justice that he was not to be regarded and treated as a national of an enemy 
country, but as a citizen of Austria and not required to register as an enemy 
alien (Dept. of Justice ARN. 1939854—Austria, dated Febr. 16, 1942). Dr. 
Seeler argues against Schatzel’s viewpoint that only through the German 
law of May 17, 1956, and as of that date, did Austrians in Austria lose Ger- 
man citizenship (Seeler p. 55, Schatzel p. 321). 

The completeness of Seeler’s work is impressive; Austrians, non-Germans, 
perhaps Germans of the younger generation could object that only decisions 
of German courts on questions of Staatsangehérigkeit (pp. 97, 98) are listed, 
while pertinent judgments of the Austrian courts—res austriacae aguntur— 
are neither quoted nor listed. 

Dr. Ph. Schmidt-Schlegel of the Bonn Foreign Office is the editor of the 
volume on Brazil and Chile. While Lei No. 818, de 18 de setembro de 1949, 
the basic citizenship law, establishes the two principles of jus soli and jus 
sanguinis corresponding to those applying in the United States, we still find, 
albeit with a temporal limitation, the peculiar naturalizagdo tacita, a tacit 
acquisition of full citizenship, if a person remains on Brazilian territory for 
a given time, or marries a Brazilian national, or has real estate in Brazil. 
The original idea of this principle was that any immigrant who did not de- 
clare, contrary to the United States so-called First Paper, that he wished to 
keep his former nationality, was to be regarded as a cidadéo. While these 
provisions were changed from time to time—and Dr. Schmidt-Schlegel’s 
endeavors to point them out are creditable—the reader will easily perceive 
the influence of the population policy of a huge country in need of immi- 
grants. Lei No. 818 in article 8 requires an applicant to comply with certain 
conditions: residence (5 years), knowledge of the Portuguese language, good 
conduct, physical health, minimum age of 21, etc., but there are exceptions 
for special types of cases: Article 9, c. 3, reduces the residence requirement to 
three years for applicants with exceptional professional, scholarly, or artistic 
qualifications, or for those who have or can be expected to render services of 
importance to the country, or own real estate valued at 100,000 cruzeiros 
(about $1300.—), or own company shares of this value as an industrialist or 
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merchant. Naturally, the required period of residence is further reduced to 
one or two years for the children of a Brazilian parent, the parents of 
Brazilian children, or the consort of a Brazilian. Legally, the most favored 
group is formed by the Portuguese who have to establish permanent resi- 
dence of one year and one day, but in contrast to other immigrants, are not 
required to prove literacy in the national language. 

The naturalization procedure is administrative and falls within the joint 
competence of the Ministries of Justice and of the Interior; the proceedings, 
as in the United States, are judicial. The denaturalization procedure is also 
judicial and is exclusively within the competence of the law courts, while a 
possible new naturalization would again require administrative procedure. 

Chile has no special citizenship laws; the necessary regulations are pro- 
vided by the constitution and a few executive decrees. Persons born of 
Chilean parents or on Chilean soil represent a favored group; immigrants 
must be of age (21 years) and establish permanent residence, at least for five 
years. Again, as in Brazil, the government may bestow citizenship on persons 
of merit. Contrary to the practice of many other countries, Chile does not 
denaturalize those who are natural-born citizens because of felonies; nat- 
uralization in another country or serving in an enemy’s armed forces is a 
ground for denaturalization. The procedures are administrative. 

A commendable feature of Schmidt-Schlegel’s book (volume 19 of the 
Hamburg series) deserves special mention: all important laws are given in 
their authentic text and a competent translation with lists of the various 
legal provisions both in chronological order and arranged alphabetically 
according to topics. 

Prior to his work concerning Austrian citizenship, Dr. Seeler published 
(volume 17 of the Hamburg series) his edition of the Yugoslav laws. This 
includes a brief and, in general, quite correct historical preface. For the 
American reader it will be of interest to learn that with the foundation of 
the kingdom SHS (Srba, Hrvata i Slovenaca), as Yugoslavia was called 
before King Alexander proclaimed the unified state, the following nationals 
came under the Karageorgievié crown: (1) Austrians from the cisleithanic 
half of the Habsburg Empire, whose nationality had been regulated mainly 
by the Austrian Civil Code (ABGB) of 1811, the Heimatgesetz of 1863, and 
a few other laws of minor importance; (2) Hungarians whose citizenship 
had been determined by the Hungarian law of December 20, 1879, with 
special modifications for Croatia; (3) The inhabitants of Bosnia-Herze- 
govina, annexed by the Habsburg Empire in 1908 after 30 years of military 
occupation, in large part moslem Serbs, who had special territorial citizen- 
ship (LandesangehGrigkeit) under a special statute for this territory; (4) 
Bulgarians, resident in regions ceded by that defeated realm, who possessed 
Bulgarian nationality according to the pertinent Bulgarian laws of 1908 and 
1911; (5) Montenegrins, since that country had been annexed to Yugoslavia 
at the close of the first world war, whose nationality had been regulated in 
the Montenegrin Constitution of December 6, 1905; and (6) Serbians, the 
nationals of the small realm from which the larger kingdom of Yugoslavia 
had sprung, whose citizenship was governed by the Serbian Civil Code of 
1844 and a few laws and decrees, issued before 1860. The editor certainly is to 
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be congratulated on his masterful handling of the complex treaty material 
regulating the conditions of nationality after World War I. The dispositions 
of the three peace treaties (a) of St. Germain with Austria, (b) of Trianon 
with Hungary, (c) of Neuilly with Bulgaria, are expertly condensed. These 
dispositions have a kind of common pattern: residents of the territories ceded, 
if formerly nationals of Austria, Hungary, or Bulgaria, automatically became 
nationals of Yugoslavia, but only if they had acquired the former citizen- 
ship prior to a certain date; after that date, normally January 1, 1910, Yugo- 
slav nationality could be acquired subject to Yugoslav consent. On the other 
hand, all residents in the territories ceded had the right of option for or 
against Yugoslavia. There were a few conflicts with Italy concerning Dal- 
matia and Fiume which had to be settled by international treaties, and also 
with Rumania as to certain territories in the so-called Banat, taken from 
Hungary, but claimed by both Balkan states. 

On November 1, 1928, a Yugoslav nationality law was finally adopted for 
the entire realm; this unified the entire matter, recognized the principles of 
jus sanguinis and jus soli, provided for naturalization after ten years’ resi- 
dence, with the usual stipulations of good conduct, attainment of majority, 
and no public burden possible, and established preferential terms for univer- 
sity professors, well-deserving persons, or persons in whose naturalization 
the state itself is interested. Denaturalization was to take place in case a 
naturalized Yugoslav accepts foreign civilian or military service. 

The occupation of Yugoslavia by the Axis Powers in World War II during 
the years 1941-1945 apparently brought about dissolution of the country, 
various annexations, and even the rebirth of an “independent” kingdom of 
Croatia, but all these changes, proclaimed with utmost solemnity by Hitler, 
Horthy, and Mussolini, were short-lived and had no legal effect on the citi- 
zenship laws. 

After the end of the war, Yugoslavia constituted itself a Federal Peoples’ 
Republic; citizenship is regulated by a special law of August 28, 1945, after- 
wards repeatedly modified and edited, most recently on December 4, 1948. 
At present, a citizen of Yugoslavia not only possesses federal nationality, 
but also is a citizen of one of the member states, depending upon descent or 
residence. A foreigner upon naturalization acquires citizenship in the mem- 
ber state of his or her residence. While almost all nationality laws provide for 
loss of nationality in case of service in foreign or enemy armies, the Yugo- 
slav law in addition denaturalizes former Yugoslav members of any organ- 
ization in the service of enemy occupational agencies, whether armed or not. 
Also, any person who fled Yugoslavia after the liberation without returning 
within a fixed time lost his citizenship. 

In the peace treaty with Italy, concluded on December 16, 1947, Yugoslavia 
acquired certain territories in Istria, i.e. in the vicinity of the city of Trieste. 
The right of option was thereby reserved for residents who wished to remain 
Italian nationals. 

The entire procedure in Yugoslavia is administrative. 

Dr. Seeler’s volume on Yugoslavia is to be praised because of its organiza- 
tion, thorough explanations, and excellent chronological and topical arrange- 
ments. 
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Volume 21 of the Hamburg series deals with the Zwergstaaten. Before de- 
scribing the nationality law, Dr. Hecker presents us with a thorough history 
of each tiny country: 

(a) Andorra, while absolutely sovereign, has two co-princes, the bishop of 
Urgel in Spain, and the French Republic as such, who have representatives 
in the territory of the state. The main ground of citizenship is the jus 
sanguinis. Automatic naturalization is possible, according to the law of June 
17, 1939, (1) if the foreigner was born in Andorra, and his father and the 
latter’s father were born in the state and always resided there, although they 
had been foreigners; provided no one of the family had shown lack of respect 
or interest in Andorran affairs; (2) by decree of December 26, 1941, for- 
eigners who have resided for twenty years within the frontiers of the state 
may be naturalized if their conduct is satisfactory to the authorities ecclesi- 
astical as well as temporal; (3) a foreigner who takes an Andorran bride may 
claim citizenship after one year of marriage, but acquires the active voting 
right only after three years of married life; however, such a new citizen can 
only be elected to any public office when his children from said marriage 
have reached majority. 

(b) Originally, the Liechtenstein nationality law conformed with the 
respective provisions of the Austrian Civil Code; at present the principality 
has the Staatsangehérigkeitsgesetz of January 4, 1934, which recognizes 
three grounds of acquisition: (1) birth and legitimation; (2) marriage; (3) 
naturalization. Because of the many advantages offered by naturalization in 
Liechtenstein, which is linked by treaty to Switzerland, any “overcrowding” 
of the principality has been obviated, in spite of liberal legal requirements 
(three years of residence, abandonment of former nationality) by the clear 
wording of the law that there is no right to naturalization, which is strictly 
discretionary and dependent upon a resolution of the Diet. 

(c) Monaco recognizes four grounds of acquiring citizenship: (1) des- 
cent (jus sanguinis), (2) marriage, (3) declaration, a privilege of children or 
grandchildren of former Monacan citizens, (4) naturalization after a resi- 
dence of ten years, or of three years if the applicant is married to a Monacan 
citizen, and finally with princely consent. In general, the provisions of the 
French Civil Code are also valid in Monaco, but numerous modifications 
have been decreed by the sovereign princes in addition to changes agreed 
upon in treaties between France and the principality. 

(d) San Marino is especially interesting because the Corpus Juris is, as it 
were, “the supreme law of the land,” and the jus sanguinis is the main prin- 
ciple of citizenship, as it was with Roman citizens who, wherever they might 
have been born, could proclaim Civis Romanus sum! Anyone born any- 
where of a San Marino parent is a citizen of that Republic, for it is written 
in Dig. L I. 6, ad Munic.: “Filius civitatem ex qua pater eius naturalem 
originem ducit, non domicilium sequitur.” 

Naturalization of an individual can be decreed, upon application, by the 
Grand Council according to statutes adopted in 1600. The laws of the Repub- 
lic do not admit denaturalization, but upon due application, San Marino na- 
tionality may be abandoned. The editor thinks that this small republic, land- 
locked in the Italian peninsula, may have the shortest and fairest nationality 
law of the entire orbit, 
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(ec) When the State of the Vatican gained independence in 1929 it counted 
about 500 “nationals.” Of greatest interest for Americans is the question 
whether or not the cardinals of the Roman church possess Vatican citizen- 
ship, or in other words whether or not they are sujets mixtes, aside from the 
problem whether or not American cardinals voting in a consistory or in a 
conclave take part in voting in a foreign country. By a special law, pub- 
lished during the pontificate of Pius XI in the Acta Apostolicae Sedis (June 
8, 1929) the citizens of the Vatican include: (a) all the cardinals residing in 
the Vatican or in Rome; (b) other persons who because of their rank, service, 
office, or employment have to have permanent residence on Vatican soil; 
(c) persons who may reside in the State of the Vatican with papal per- 
mission and upon whom the Vatican citizenship has been especially be- 
stowed. While other states usually recognize the families of their citizens as 
nationals, the Vatican voids its citizenship for (a) divorcees, (b) citizens’ 
sons when the latter reach the age of 25 years, (c) daughters upon marriage. 
Cardinals who do not reside in the Vatican or in Rome are not citizens of the 
Vatican, though co-sovereigns of the state during Sede Vacante. Denation- 
alization for moral reasons is possible. Since the Vatican is an absolutistic 
monarchy, the entire procedure is strictly administrative and discretionary. 


ROBERT RIE* 


* Assistant Professor, St. Cloud State College. 
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We are never short of good books on the Supreme Court of the United 
States, because writing about the work of the courts, its individual justices, 
and also the judicial process so far as it impinges, especially, upon the con- 
stitutional protection of civil liberties, seems to be almost as favored an out- 
let for the American research urge as writing about the Civil War. The 
present mixed bag of books includes a casebook of Supreme Court decisions; 
a collection of dissenting opinions of an Associate Justice of a State Supreme 
Court (Pennsylvania); two judicial biographies; and two more general 
interpretations of the role of the Supreme Court in present-day society. 
Taking these sertatim, the Mendelson casebook, though designed essentially 
for American college students in political science and government, is likely 
by virtue of its clarity of presentation and organization and the comprehen- 
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sive introductory essays to each chapter, to prove especially valuable for for- 
eign students of the American Constitution and the work of the Supreme 
Court generally. The author is professor of government at the University of 
Texas and is well known for a number of excellent essays on constitutional 
law published in various law journals. 


Justice Musmanno is a‘colorful soul who has made his mark as a trial 
lawyer, state legislator, writer and novelist, soldier in both World Wars, 
military governor in Italy, judge in the International War Crimes Tribunal— 
apart from his present appointment as a member of the Supreme Court of 
Pennsylvania. His dissenting opinions, though limited in range, necessarily, 
to the matters that concern state courts and thus stressing actions for personal 
injuries, reveal a strong zeal for individual liberties and a lively, and often 
vivid, writing style. It is true, as Dean Roscoe Pound observes, that Justice 
Musmanno at times “writes more with the ardor of an advocate than the 
austerity of a judge speaking the voice of the law” (p. ix), but the judicial 
dissenter has always had a strong attraction for American students of con- 
stitutional law, at least since the era of what Dean Pound calls the “recon- 
naissance” dissents of Holmes and Brandeis (p. v), and one could readily 
envisage Justice Musmanno filling the shoes of any one of the liberal ac- 
tivist members of the United States Supreme Court of recent years. One 
at least of Justice Musmanno’s dissent—that in Com. ex rel. Brown v. 
Baldi and State of Georgia (378 Pa. 504), (pp. 337-354), dealing with cri- 
teria governing extradition from one state of the United’ States to another, 
should prove most valuable to courts in the Commonwealth countries seek- 
ing more adequate substantive tests as to extradition at the international 
level. 


Mention of judicial dissenters recalls the first dissenter in the history of 
the United States Supreme Court, Mr. Justice William Johnson. Serving on 
a court dominated by the great Chief Justice, John Marshall, whose period 
of service spanned his own service of thirty years, he nevertheless emerges 
as a distinct and independent personality. He was appointed to the court 
in 1804, at the early age of thirty-two, by President Jefferson, who was 
anxious to redress the existing Federalist balance on the Supreme Court 
provided by such typical representatives of the defeated Federalist ad- 
ministration as Chief Justice Marshall. Johnson by philosophy and politics 
was a Jeffersonian Republican, and though, as a member of the court, he 
agreed with many of the tenets of Marshall’s economic conservatism and 
his belief in a strong federal union, Johnson nevertheless did not go as 
far as Marshall concerning the desirable scope and nature of the judicial 
power, in some ways perhaps in his dissents in this particular area fore- 
shadowing the later position of Mr. Justice Oliver Wendell Holmes. Pro- 
fessor Morgan, now chairman of the Department of Political Science at 
Mount Holyoke College, has written an excellent study of a judge who has 
suffered too much neglect at the hands of biographers overly preoccupied, 
in dealing with the Marshall court, with the great Chief Justice himself. 


Father O’Brien takes us right back to the present day, in dealing with 
Mr. Justice Stanley F. Reed who retired from the Supreme Court as re- 
cently as 1957 after nineteen years service. Mr. Justice Reed was appointed 
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to the court as one of President Franklin Roosevelt’s New Deal liberals— 
he had been Solicitor-General of the United States from 1935 until his 
elevation in 1938, in place of Mr. Justice Sutherland, intellectually the 
strongest of the group of conservative judges who had opposed Mr. Roose- 
velt’s legislative programme. But it was Mr. Justice Reed’s fate to be re- 
garded, increasingly, as a “fallen liberal” by former friends and associates 
as the conservative judges stepped down from the court and their New 
Deal and Fair Deal replacements urged the court increasingly on a course 
of liberal activism. Father O’Brien suggests, in this thoughtful study, that 
Mr. Justice Reed was really a liberal pluralist, rather than a liberal indi- 
vidualist, and that he recognised more clearly than his colleagues that, in 
the complex modern society, individual interests need increasingly to be 
moderated in favour of social or group interests, especially those of private 
associations like the churches. The more probable explanation, however, 
and one that seems more nearly in consonance with the course of Mr. 
Justice Reed’s opinions, is that he was throughout an apostle of judicial 
self-restraint and that, more consistently than his colleagues who had as- 
sailed the conservative majority on the court before 1937 on the score that 
the judges were improperly substituting their will for that of the legislature, 
he accepted the continuing obligation of the Court, (even after the New 
Deal victory of 1937), to defer as far as possible to expressions of the 
executive or legislative will. 


The works of Professor Swisher and Professor Mason—both established 
scholars on American constitutional law and government—are each con- 
cerned with the Court as an institution, and the changing conceptions of 
its proper role vis-a-vis the other organs of government. Each author views 
the court with the advantages of historical perspective, though as a matter 
of method Professor Swisher tends to divide up his material according to 
the main substantive areas of law dealt with by the court, where Professor 
Mason focusses on the personalities of the successive chief justices as a 
key to the actual performance of the court. As a result, though both books 
present the main philosophic conflicts and divisions on the contemporary 
court in clear, concise, and conveniently brief form, Professor Swisher’s 
approach is more likely, because of its comprehensiveness and range of 
treatment, to give a balanced picture of the court at work to non-American 
readers. Professor Mason, in giving prime emphasis to Chief Justices Taft, 
Hughes, and Stone, runs the risk of unduly weighting his interpretation 
to men who were, after all, not always the dominant personalities on the 
benches that they presided over. I do believe, however, that Professor 
Mason’s method lends itself to a more highly nuanced, and certainly a 
more colorful, treatment than Professor Swisher’s. As a lagniappe for his 
readers, Professor Mason revives, in passing, an old disagreement between 
himself and Hughes’ official biographer, Professor Pusey, as to whether 
Hughes was a better chief justice than Stone, (see pp. 110-118; 155-6), and 
this exchange is useful in helping stimulate enquiry on the qualities of 
mind, and character, and personality, necessary in a chief justice of a 
policy-making institution like the United States Supreme Court. 


EDWARD MCWHINNEY * 


* Faculty of Law, University of Toronto. 
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LoEWENSTEIN, K. Political Power and the Governmental Process. Chicago: 

The University of Chicago Press, 1957. Pp ix, 442. 

The development of new political systems and of new patterns of gov- 
ernment in our bipolarized world furnishes sufficient reason to examine 
the traditional classifications of the “forms of government,” as made 
especially by Aristotle and later by Machiavelli and their successors. The 
influence of Montesquieu’s system of separation of powers or rather separa- 
tion of functions is well known. But later developments in the political 
area, as well as in the socio-economic field have introduced new political 
systems and new patterns of government, which cannot be classified on 
the basis of the traditional classifications, as this would give a wholly un- 
true image of the real constitutional and political situation of a state. 
Therefore, we must agree with the writer of the present book that it is 
quite impossible to classify the patterns of government only on the basis 
of the written constitutions, but it is indispensable to consider the realities 
of political life. Loewenstein proposes as a serviceable new system of 
classifying states to examine the manner in which, in the individual state- 
society, political power is exercised and controlled. He wants to distinguish 
between the two systems of shared or concentrated power: “Shared exer- 
cise and control of political power or concentrated exercise without con- 
trol are the exceptional framework for the basic dichotomy of the political 
systems in constitutionalism and autocracy, respectively” (p. 29). 

Instead of the tripartitism of Montesquieu, Loewenstein proposes as a 
new tripartitism of state functions: policy determination, policy execution, 
and policy control (pp. 42 ff.) : “Autocracy is characterized by the existence 
of a single power holder who combines, in his jurisdiction, policy decision 
and policy execution and who, in addition, is beyond effective controls. 
Constitutionalism, on the other hand, is a political system in which several 
independent power holders coexist and co-operate” (p. 53). 

On this basis the author examines the various patterns of autocracy and 
of government in constitutional democracy. In both systems, we often see 
considerable contradiction between the norms of the constitution and the 
realities of political life. Loewenstein tries hard to look behind the written 
constitutions and to recognize the real and effective, even unconstitutional, 
power holders and the relations between them and the official organs of the 
state. So, for instance, we learn much of the role of the single party in 
autocracy, of the political parties and plural groups in constitutional de- 
mocracy, of federalism and of the importance and defense of individual 
liberties. We must greatly admire the worldwide knowledge of the author 
of the political situation in the various states, on the basis of which he 
gives an abundance of examples building the foundation of his theoretical 
statements. Especially the numerous statements on the many states of thé 
Eastern and Western world make the book most animated reading. 

Of course it is quite impossible to give a solution of all the problems 
arising, but it is a great merit of the author that on the basis of this excellent 
book many are clarified, and we may perhaps see the ways leading to 
possible and successful solutions. What Loewenstein says about the dan- 
gers of modern pluralism in constitutional democracies with regard to 
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personal freedom (pp. 344 ff.) must attract our full attention: “It is this 
writer’s considered opinion that one of the crucial issues confronting the 
state society in the mid-twentieth century is that of overcoming the un- 
trammeled laissez-faire pluralism of our age by integrating the plural 
groups, parties as well as interest groups, into the political process through 
effective and socially enforcible legal arrangements. . . . A supreme arbiter 
between the competing plural forces that dominate the power process and 
choke the individual must move in, and this can be none other than the 
state itself” (p. 384). 

It is really a thrilling statement, that Loewenstein, such an absolute ad- 
vocate of individual freedom and liberty (see the chapter: Guaranties of 
individual liberties, pp. 315 ff.), hopes for the state to restrain the influence 
of the mass of plural groups. However, individual liberties are also threat- 
ened from another side: the demand for economic security and the neces- 
sity of defending constitutional democracy against the attacks from totali- 
tarian regimes and ideologies. 

It seems to us, that the attempt of Loewenstein to classify states on the 
basis of a distinction of shared or concentrated power and the new tri- 
partitism of policy determination, policy execution, and policy control 
gives a good picture of the real political situation in constitutional life. 
Whether such a classification can prevail over the traditional classifications 
and tripartitism, as formulated, in particular, by Montesquieu, seems to us 
nevertheless a little doubtful, in essence, because the two systems of classifica- 
tion stand upon different levels: the tripartitism of Montesquieu, at least in 
its now generally used form, relates more to the law of the formal written 
constitution, and the attempts of Loewenstein are based on the real political 
situation in a particular state which fairly often may be very difficult clearly 
to understand. We think that both systems are useful and necessary. One 
of the main tasks of political science must be to complete a mere legal con- 
sideration by a consideration of the political realities of constitutional life. 
Therefore the present book is an excellent contribution to comparative 
constitutional law and to comparative political science presenting many new 
aspects on most current topics of modern constitutional and political life. 


HANS SPANNER * 


* Professor of Law, University of Erlangen. 
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Davuse, D. Forms of Roman Legislation 


Oxford: Clarendon Press, 1956. Pp. 
iv, 111; 21. 

Why does the praetor in his Edict 
promise an action now ‘if so and so 
has occurred’ (quod si factum erit), 
now ‘if so and so is alleged to have 
occurred’ (quod si factum esse di- 
cetur)? Why do the sources of Ro- 
man law, when putting a case, some- 
times use a conditional clause (e.g. 
‘if anyone kills another’s slave he 
shall be bound to pay’), on other 
occasions, however, a relative clause 
(e.g. ‘whoever damages a_ water- 
channel shall be bound to pay’)? 
Why are the rules belonging to the 
operative part of Roman statutes in- 
variably couched in the imperative, 
whilst in the headings (rubrics) of 
most statutes the less authoritative 
subjunctive (e.g. religuum in aer- 
ario sit, ‘the residue should remain 
in the treasury’) is the usual form? 

Those and similar questions are 
studied in the new book of the 
Regius Professor in Civil Law at the 
University of Oxford. The main pur- 
pose of the learned author is to elu- 
cidate the formal differences existing 
between the various sources of clas- 
sical and preclassical Roman law, es- 
pecially the differences between the 
language used by the praetor in his 
Edict, by the senate in its resolu- 
tions, by the popular assembly in a 
lex rogata, and by the iudex pro- 
nouncing a judgment. Only the prob- 
lems relating to the language of the 
lawyers, whose works are collected in 
the Digest, remain outside the scope 
of the book. Endowed with an en- 
viable philological equipment, Dr. 
Daube has succeeded in resolving a 
number of very difficult questions 
and in explaining the true signifi- 
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cance of many important passages of 
the sources under consideration. 
Though dealing chiefly with the lan- 
guage of Roman law, he does not 
neglect the legal aspects of the rules 
examined, and the reviewer might 
mention some interesting results in 
the interpretation of classical law, 
especially in the fields of bona fides 
(p. 16), of Roman criminal law (p. 
43) and of the Senatus-consultum 
Trebellianum (p. 83). 

The general value of the book is, 
however, not in its new interpreta- 
tions of many difficult passages of 
the sources, but in the convincing 
exposition and illustration of a new 
method of investigation to which the 
products of Roman legislation are 
subjected. This method, called ‘form 
criticism’ by the author, tries to dis- 
tinguish the different formal units of 
a given source and, by means of 
such distinctions, to break through 
to forms prior to any definite source. 
If it is prudently employed, form 
criticism as developed by students of 
ancient literature can help us to dis- 
cover the original function of an 
idea (its ‘setting in life’) and to es- 
tablish the communal needs which, 
in an early age, did produce the var- 
ious literary and grammatical forms. 
Of course, this new method is not 
perfect as yet, and the psychological 
bases from which Dr. Daube starts 
may await some modifications. But 
there is no doubt that analysis of such 
nature might be profitably extended 
far beyond the sources of Roman law 
to other branches of legal history, per- 
haps even to modern legislation. 

The volume grew out of lectures 
delivered in English and Scottish Uni- 
versities, and the various problems 
are presented in easily readable, 
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pleasing form. Of course, the perusal 
of the book necessitates a good 
knowledge of Latin, but the non- 
specialist reader will never feel de- 
terred by a clumsy and disproportion- 
ate apparatus which so often accom- 
panies continental papers on Roman 
law. The reviewer cannot therefore 
but congratulate the author and 
recommend his book to all those in- 
terested in Roman law or in the 
problems of legal language. 


HANS PETER 


pE LausaprrE, A. Droit Administratif 
Spécial. Paris: Presses Universitaires 
de France, 1958. Pp. 164. 

The book was published in the 
series: “Thémis” Manuels de Capa- 
cité, as a textbook of law and pub- 
lic administration in French educa- 
tional institutions for what would be 
the junior college level in the United 
States. 

Two years of studies are required 
of French law students of capacité. 
In the second year, they study politi- 
cal economy, criminal law, and spe- 
cific aspects of administrative law 
(droit administratif spécial). It is 
the subject mentioned last that is 
treated in the small volume reviewed 
here. 

The program (Governmental Or- 
der of July 12, 1956) prescribes for 
the second year of capacité the fol- 
lowing subjects: 1. acts of public ad- 
ministration, both unilateral and con- 
tractual; 2. police power and public 
service (gestions des services pub- 
liques) in local administration; 3. 
public ownership and public works; 
4. responsibility of civil servants and 
of the government. Evidently, all of 
these items are relevant to public ad- 
ministration in general. Local ad- 
ministration, of course, is a special 
category when confronted with pub- 
lic administration on a national level. 
Yet, it covers a vast field of almost 
every kind of administrative activity 
and is not confined to special areas of 
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economics, transportation, social mat- 
ters, education, and so on. 

Thus, droit administratif spécial 
as envisaged in the book means only 
that while the first year students of 
capacité have already studied French 
administrative organization and pub- 
lic functions in general, including the 
framework, powers, and procedure of 
administrative courts, and the types 
of legal disputes with which they are 
seized, the second year students get 
a closer look at administrative activ- 
ities and institutions. 

To be sure, the large area con- 
densed in the second year studies per- 
mits only summary treatment of the 
matters in question. Yet, the Decree of 
March 30, 1956, reforming the pro- 
gram for the capacité en droit, made 
it possible that honor students of 
capacité subsequently become gradu- 
ate students of law working for a 
master’s degree (licence). Accord- 
ingly, “Thémis” textbooks of capa- 
cité give a comprehensive horizon, 
though necessarily in a comparatively 
small compass, by permanent refer- 
ences to related problems and legal 
institutions, a bibliography, though 
very selective, in every chapter of the 
book, and other eye-openers. 

What is true in general for the 
“Thémis” textbooks of capacité re- 
fers also to Mr. Laubadére’s book re- 
viewed here. In many instances he 
compares institutions developed in 
the French administrative law with 
their counterparts in private law. He 
is also careful to show the human 
rights and constitutional law aspects 
of the questions envisaged. His bib- 
liographic references call attention 
not only to outstanding books, but 
also to articles published in law 
journals, to recent decisions of the 
Conseil d’Etat, and other French 
judicial as well as administrative au- 
thorities. He puts specific emphasis 
on more recent developments. Of 
course, too much theorizing would 
be incongruous with the goal to be 
achieved, nevertheless, clear distinc- 
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tions and backgrounds permit the 
student to envisage the problems in a 
fairly wide context. 

A good example is in the first 
“Title” (titre) of the book, classi- 
fying administrative acts as “legal” 
and “material” respectively. The for- 
mer are defined as acts producing a 
direct right or obligation, the latter 
are simple facts not intended to have 
such direct effects, as for instance 
combating fire by the fire brigade. 
Other distinctions regarding adminis- 
trative acts in general are developed 
through the problem of unilateral 
administrative acts. An additional 
section is set apart for administrative 
rules and regulations. 

Chapter II deals with administra- 
tive contracts. By explaining the dif- 
ference between these and private 
contracts, the principle of clauses ex- 
orbitantes is emphasized. This means 
that by carrying out such contracts, 
administrative authorities possess pre- 
rogatives which private parties do not 
possess. Thus, they are authorized 
to rescind the contract by unilateral 
acts, or to implement it without judi- 
cial interference in case of reluctance 
to perform. Of course, there are spe- 
cific safeguards in the exercise of 
these prerogatives. Judicial review, 
however, is within the competence 
of the Conseil d’Etat and lower ad- 
ministrative tribunals, instead of the 
regular courts. 

In Title II, the objects of local ad- 
ministration are dealt with, as con- 
trasted with its structural and organ- 
izational aspects which were treated 
in the first year of capacité studies. 
Distinction is made here between the 
police power to maintain public or- 
der, tranquillity, security, and public 
hygiene, and public service, meaning 
satisfaction of matters of general in- 
terest (e.g. transportation, public re- 
lief, education, vital statistics) by way 
of public administration. 

Title III, chapter I explains the 
specific character of public as distinct 
from private ownership. By making 


such a distinction, it is not meant, 
however, that there cannot and, in 
fact, does not exist in France gov- 
ernment, state, regional or local 
ownership of private character. Yet, 
while the latter is subject to the 
general law applied also in case of 
private persons, public ownership 
contains distinctive prerogatives of 
governmental organs, and, at the 
same time, subjects them to specific 
duties and obligations in the public 
interest. The second chapter of the 
same title deals with the specific 
means by which governmental organs 
may acquire real estate and other 
property. Chapter III reviews the 
subject of public works. 

Title IV treats the problem of re- 
sponsibility, developed in administra- 
tive law mainly through the rulings 
of the Conseil d’Etat. The responsi- 
bility of civil servants and of the gov- 
ernment itself is treated, as well as 
such cases when there exists joint re- 
sponsibility of both. 

It is probably not easy for Ameri- 
can, and by the same token, for Brit- 
ish lawyers to familiarize themselves 
with a legal system so very different 
from the idea of the rule of law as 
followed in Anglo-Saxon countries. 
Yet, for this very reason the book is 
highly instructive with regard to 
French administrative legal develop- 
ments in the substantive as well as 
the procedural fields, which express 
in the characteristic French way the 
logical balancing of governmental 
power and individual rights with a 
view to the public interest. 


IMRE NEMETHY 


HANS VON HENTIG, Vom Ursprung der 


Henkersmahlzeit. Tubingen: J.C.B. 
Mohr (Paul Siebeck) 1958. Pp. 276. 

The title is a symbol rather than an 
accurate description of the topic of 
the book. Its purpose is to localize in 
the long succession of events, begin- 
ning with the commission of the 
crime, through the trial and punish- 
ment, that complex of, problems 
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which is connected with the final act, 
when the punishment is death. The 
formal element of this process is the 
last repast, the satisfaction of the last 
wishes of the condemned on the 
threshold of death. 

Outwardly, the last repast has little 
more meaning than an act of recon- 
ciliation of the condemned with the 
idea of death. But in the murky past 
of the history of the death penalty, 
though our author hardly differenti- 
ates between this form of killing and 
any other, lurk impenetrable layers of 
customs, habits, superstitions, and be- 
liefs connected with this form of end- 
ing life. The last repast is a part of a 
ceremonial of the quasi-sacral killing 
which has to assure certain beneficial 
effects to those who depart life and 
to those of the living who remain 
among the living, having participated 
in the process of the execution (neu- 
tralization of the bad forces which 
the death releases, removing the 
curse which the condemned may lay 
either by word or look, etc.). Profes- 
sor Hentig sees an analogy between 
a last repast and the feast before a 
battle, or wedding festivities. The 
element of transition in each of 
these occurrences, the sense of end 
and of the beginning of an uncertain 
future, links all those and similar 
occurrences in human existence in 
the same category of experience. 

The last repast is only a most fa- 
miliar part of the ceremonial of de- 
parture, an incident of the sacrifice of 
life, but by no means the only one. It 
includes also other elements, the 
bath, the dress, very often festive, 
music, means of transportation or 
ceremonial progress to the place of 
the execution, etc. Flowers and 
wreaths bring the punitive killing 
closer and closer to the concept of 
sacrifice. 

This is not an effort to give a for- 
mal summary of the reviewed work, 
but rather to indicate the scope of 
ideas and the general atmosphere in 
which our author treats his subject. 
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It is a half sociological and half psy- 
chological treatment. It is a study of 
the cultural past and through the dis- 
closure of the deep roots of supersti- 
tion, bares some of the forces which, 
our author seems to suggest, still 
nurture some of the most important 
of modern social institutions. 

Like all Professor Hentig’s works, 
the reviewed study treats of a com- 
plex of phenomena which only mar- 
ginally are of interest to the lawyer. 
It is a study concerned with the 
foundations of our culture, and with 
the relationships between the illogi- 
calities and tabus of past ages and the 
institutians of our life. Our seemingly 
enlightened legal processes have 
grown from the darkness of time. 

As in many of his numerous stud- 
ies, the author’s critical attitude to- 
ward the institutions of criminal law 
of our times is clearly visible. And 
indeed, this is the correct posture of 
any student of human affairs. Never- 
theless, although Professor Hentig’s 
book is a source of valuable informa- 
tion in terms of cultural studies, its 
findings stand in the same relation- 
ship to the modern science of crim- 
inal law, as the study of the lore of 
alchemy would stand in relation to 
modern physics. 

Indeed, both disciplines contained 
similar ideas, and teleologically were 
parallel. They differed basically by 
the methods they followed, and this 
makes them utterly dissimilar. It is 
submitted that the nineteenth cen- 
tury has divorced our legal institu- 
tions from the barbarous past, and 
the science of criminal law has basi- 
cally changed our approach and un- 
derstanding of the problems of crime 
repression, a fact which is not nulli- 
fied even by the recurrent waves of 
barbarism from time to time. 


KAZIMIERZ GRZYBOWSKI 


Dierze, G. Uber Formulierung der 


Menschenrechte. Berlin: Duncker & 
Humblot, 1956. Pp. 178. 


The present volume seeks to ascer- 
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tain which formulation of human 
rights would be most satisfactory 
from the linguistic as well as from 
the legal point of view. The author 
limits his researches to the classical 
“Human Rights” as they figure in 
the various Bills of Rights of the 18th 
century. It may be due to this ex- 
clusive devotion of what has come to 
be called in UN parlance “political” 
Human Rights as opposed to “social” 
Human Rights that the author has 
neglected to deal with any definition 
of a right to own property. Yet, this 
right does by no means belong to 
the group of Human Rights, raised 
to this dignity only by the UN “Uni- 
versal Declaration of Human Rights” 
of 1948, but was first formulated at 
the same time as the rule, e.g. against 
arbitrary searches, dealt with at 
length by the author. Dietze writes 
in German and therefore aims of 
course at establishing an ideal text 
of Human Rights in German. He 
thus obviously reviews and criticizes 
all pertinent previous German con- 
stitutional texts including the com- 
paratively unknown Human Rights 
provisions in the various Lander Con- 
stitutions after 1945. However, his 
work is not limited to such inter- 
German comparisons. He tries to 
establish parallels and even finds 
support for some of his drafting sug- 
gestions from Human Rights pro- 
visions in American constitutional 
documents. Although mainly con- 
cerned with the problem of formu- 
lating such rights, the author pro- 
ceeds to a profound analysis of the 
sociological, psychological, and philo- 
sophical foundations of Human 
Rights. Such analysis was without 
any doubt a very valuable help for 


his main task, but it does by itself 
represent an excellent study of the 
foundations of these Human Rights. 


IGNAZ SEIDL-HOHENVELDERN 


Powe tt, Tu. R. Vagaries and Varieties 


in Constitutional Interpretation. New 
York: Columbia University Press, 
1956. Pp. xvii, 229. 

The importance of the judicial re- 
view of the Supreme Court with re- 
gard to all constitutional, political, 
and socio-economic life of the United 
States is well known. The number of 
books and contributions to various 
journals dealing with that topic is 
nearly innumerable. Nevertheless, 
the present book of Th. R. Powell, 
containing six lectures in the series 
of the James S. Carpentier Lectures, 
sponsored by the Columbia Univer- 
sity School of Law, is a very interest- 
ing contribution to the importance 
and value of the Supreme Court’s 
jurisdiction. After two chapters deal- 
ing with establishment of judicial 
review and professions and practices 
in judicial review, the following 
chapters deal particularly with two 
main topics: development of the 
scope of national power and, within 
this context, with various aspects of 
the problems of American federalism, 
such as intergovernmental relations, 
state power affecting the national 
economy, state police power, and state 
taxing power. Not only the great 
number of cases, illustrating the var- 
ious phases of the jurisdiction, but, 
above all, the critical consideration of 
the judgments of the Court and its 
judges, make the present book a pre- 
cious legacy of the deceased author. 


HANS SPANNER 
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American Foreign Law Association 


REPORTS 


XIrH CoNFERENCE OF THE INTER- 
AmericAN Bar AssociaTiIon—Miami, 
Florida, was the charming site, from 
April 10-18, 1959, for the sessions of 
the XIth Conference of the Inter- 
American Bar Association, composed of 
lawyers, professors, and judges from 
nearly all the nations of this hemi- 
sphere. The opening session April 13, 
1959, in the Sky Room of the DuPont 
Plaza Hotel, was an especially inspir- 
ing occasion as over 500 delegates, ob- 
servers, and guests from the 83 member 
associations and other organizations 
answered the roll call by the Secretary 
General. Long distances had been 
travelled at considerable personal sacri- 
fice in order that these persons, from 
all ranks of the legal profession, might 
attend. 

The general theme of the Confer- 
ence was “Legal Aspects of Economic 
Development in the Americas.” The 
unsettled economic and social condi- 
tions in the Latin-American countries 
represented at the Conference, natu- 
rally led to the discussion of some un- 
usually interesting legal problems of 
great importance. 

Enlightening discussions centered 
around the activities of the Develop- 
ment Loan Fund—represented by its 
Managing Director, Mr. Dempster Mc- 
Intosh. The operations of this Fund 
created by the Congress of the United 
States to improve economic condi- 
tions and its connections with other 
agencies, such as the International Bank 
for Reconstruction and Development 
and the International Finance Corpora- 
tion, were described by Lester Nurick, 


Assistant General Counsel of the Bank. 
The effect of the establishment of the 
new Inter-American Bank for Eco- 
nomic Development as a new hemi- 
spheric loan institution, were also con- 
sidered along with the new Central 
American Regional Market and Inte- 
gration Treaty, which was analyzed for 
the delegates by Dr. Fernando Four- 
nier, former Foreign Minister of Costa 
Rica. 

An address of outstanding impor- 
tance was presented at the luncheon on 
April 14, 1959—Pan American Day— 
by Hon. Loftus Becker, Legal Adviser 
of the Department of State, on the re- 
sponsibility of nations for acts which 
occur in their territories, such as con- 
fiscation or expropriation of foreign- 
owned properties, or personal injury to 
foreigners. The recognition of this 
responsibility is of particular signifi- 
cance at this time when there are so 
many demands for the investment of 
United States capital in Latin America. 

The recent revolution in Cuba stim- 
ulated particular interest in the dis- 
cussion of diplomatic asylum as pre- 
sented in a scholarly paper by Dr. 
Mauricio Mackenzie, President of the 
Academia Colombiana de Jurispruden- 
cia, Bogota, Colombia, especially on ac- 
count of the support given this principle 
by his country in the famous Haya de 
la Torre case. 

Many times discussed, and now gain- 
ing substantial accord among scholars 
and practitioners, is the problem of the 
law governing international rivers and 
the uses of their waters. The Inter- 
American Bar Association, at its Xth 
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Conference in Buenos Aires, November, 
1957, adopted a statement of general 
principles that has attracted world-wide 
attention and commendation. A Per- 
manent Committee has been set up to 
study the question under the chairman- 
ship of Dr. Martinez Paz of Cérdoba, 
Argentina, who presided at a round- 
table discussion of the problem. Dele- 
gates heard a report prepared by Dr. 
Guillermo Cano of Mendoza, Argen- 
tina, as a consultant to the Economic 
Commission of the United Nations for 
Latin America, as well as remarks by 
Professor Maxwell Cohen of McGill 
University, Quebec. Other papers con- 
sidered at the round-table discussion 
included those by Dr. Alfredo Eisen- 
berg of Uruguay, Mr. John G. Laylin, 
Mr. William L. Griffin, Dr. Rinaldo L. 
Bianchi, and Mr. Brice Clagett, of 
Washington, D. C. Major Louis M. 
Bloomfield of Montreal participated in 
the exchange of views at this interesting 
meeting. The papers and remarks made 
will be collected and published in a sin- 
gle volume that will be made available 
upon request, just as in the case of the 
relevant proceedings of the Interna- 
tional Rivers Committee at Buenos 
Aires, Argentina. 

A report of special interest was re- 
ceived from the Association’s Commit- 
tee on Peaceful Uses of Atomic Energy, 
under the chairmanship of William 
Mitchell, of Washington, D.C. Legal 
measures for the removal of slum areas 
was considered by the Municipal Law 
Committee on the basis of a paper pre- 
pared by Mr. Mendes Hershman, Chair- 
man of the Committee on Real Property 
Law of The Association of the Bar of 
the City of New York. The legal obli- 
gation of parents for adopted children, 
in the Americas, was discussed by the 
Committee on Civil Law on the basis 
of a paper presented by Judge Nellie 
Marie Marshall, of the Orphans Court 
of Baltimore, on behalf of the National 
Association of Women Lawyers. Dr. 
Roberto Molina Pasquel discussed the 
developments in Latin America respect- 
ing enactment of laws providing for 
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financial operations such as those car. 
ried on by trust companies in the 
United States. The exchange of law 
students and professors among the na- 
tions of this hemisphere was also a sub. 
ject of considerable discussion. 

Particular attention was focused upon 
the attempts of communists to gain a 
foothold in Latin-American countries, 
Dr. Eduardo Augusto Garcia of Argen- 
tina, former Chairman of the Council 
of the O.A.S., reported as Chairman of 
the Association’s Inter-American Com- 
mittee for the Juridical Defense of 
Western Democracy. Judge Osvaldo 
Illanez Benitez, member of the Chilean 
Supreme Court and Chairman of its 
National Committee on this subject, 
and David B. Karrick of Washington, 
D.C., Chairman of the United States 
National Committee, participated ac- 
tively in these discussions. 

The “Continental Shelf” was the sub- 
ject of warm exchanges of views based 
on a paper prepared by Hon. Henry 
Holland, former Assistant Secretary of 
State, and resulted in an accord on this 
difficult subject. 

Leaders of the legal profession de- 
livered addresses of great significance 
at the opening session and on other 
special occasions during the Conference. 
Space does not permit suitable summary 
of them. These included addresses by 
Mr. Associate Justice Tom C. Clark of 
the Supreme Court of the United States, 
Hon. José Luis Bustamante y Rivero, 
former President of Peri, Dr. Eduardo 
Busso, former President of the Argen- 
tinian Bar Association, Dr. Cyro de 
Oliveira Germano, of Brazil, Dr. Wil- 
son Cordova, of Ecuador, Chief Justice 
Luis Fernandez Negron of Puerto Rico, 
Hon. Ross L. Malone, President of the 
American Bar Association, Charles S. 
Rhyne, past President of the American 
Bar Association, and Harold E. Stassen, 
of Philadelphia. Dr. Mauricio Otto- 
lenghi, President of the Argentine Bar 
Association addressed the delegates on 
the future of the Association when he 
was presented with the Association’s 


Gold Medal for his excellent work in 
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organizing the Xth Conference in 
Buenos Aires. 

The Association voted to hold its 
XIIth Conference in Bogota, Colombia, 
in 1961, probably between January and 
April. It elected Dr. Mauricio Mac- 
kenzie President and reelected William 
Roy Vallance as Secretary General. 
Sixty-five resolutions adopted by the 
Conference will be distributed to indi- 
vidual members and member organiza- 
tions as soon as exact English and 
Spanish texts are available from the Re- 
porter General, Mrs. Carolyn R. Just. 
These include establishment of an 
Inter-American Committee on “World 
Peace Through Law.” 


WILLIAM ROY VALLANCE 


First CONFERENCE OF LATIN-AMERICAN 
FacuLtiEs oF Law, Mexico Ciry—The 
first conference of Latin-American Fac- 
ulties of Law and Social Sciences was 
held in Mexico City, April 27 to May 
2, 1959, under the auspices of the Union 
of Latin-American Universities and the 
University of Mexico, where the Union 
has its seat. It was the third of such 
conferences—the previous two were in 
economics and medicine—organized by 
the Union under the able leadership of 
its secretary general, Ing. Guillermo 
Coto-Conde. The legal conference was 
attended by delegates from over 40 law 
schools of 18 countries. The only school 
invited from outside Central and South 
America was the University of Puerto 
Rico Law School, which was repre- 
sented by Acting Dean Dennis Mar- 
tinez Irizarry and Professor Jaro 
Mayda. The director of the law school 
at Martinique (Institut Vizioz) at- 
tended as an observer. 

The main purpose of the conference 
was elaboration of a “Declaration of 
Principles of Legal Education in Latin 
America.” The dissatisfaction with the 
traditional methods, obvious in the pro- 
nouncements of Latin-American legal 
educators for some time, was reflected 
in the keynote address by the Dean of 
the University of Mexico Law Faculty, 
Ricardo Garcia-Villalobos, speaking in 


such terms as “superficial and mechan- 
ical methodology” and “efficiency in 
desorientation of students.” It was voiced 
in various other ways throughout the 
meeting, although the final Declara- 
tion, as is usual, is a compromise not 
genuinely reflecting all the critical and 
constructive thought expressed during 
the conference. 

The work of the conference proceeded 
on the basis of draft declarations (the 
Puerto Rican “anteproyecto” can be 
found in 28 Rev. Jur. U.P.R. (1958) 1, 
12 J. Leg. Education (1959). The na- 
tional drafts resulted from a series of 
local conferences. The amount of 
thought which has gone into these 
drafts and the intensive exchanges in 
the four working committees of the 
conference, represent the greatest value 
for the future of legal education in 
Latin America. 

The ideological parts of the “Dec- 
laration of Principles on the Teaching 
of Law”’—the text has appeared in 1 
Inter-American Law Review (1959) 
241—reflect the desires and concerns 
which occupy those parts of the sub- 
continent which are going through a 
socio-political revolution. It also re- 
flects desires for a greater degree of 
regional unity and identity. The need 
for regional consciousness was felt with 
practical unanimity and was projected 
into the “Declaration” in the form of a 
proposal for a Latin-American Insti- 
tute of Comparative Law, with the task 
of developing bases for some Latin- 
American uniformity in the major 
branches of law and in legal philoso- 
phy; and a Permanent Fund to finance 
a more intensive exchange of scholars 
and teachers. A proposal that law school 
work done in one Latin-American 
country be recognized in the sister 
countries contains the same regional 
idea. 

In such areas as faculty status, ad- 
mission policies, contents of curriculum 
and methods, the Latin-American 
schools face many problems similar to 
those United States legal education has 
faced or still faces: contact of law 
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teachers with practice; high admission 
standards not violative of democratic 
admission policies; stress on full-time 
studentship; inclusion of “cultural” 
subjects; activation of teaching meth- 
ods; projection of the sense of profes- 
sional duties into legal education, etc. 
The solutions sought are in a direction 
which parallels on some points the de- 
velopment in the United States and on 
others the contemporary European pat- 
terns. 

In some instances, however, the 
Latin-American approach is different. 
For instance, there was a strong major- 
ity feeling that the predominance of 
practitioners among the professors is 
desirable and that it can be maintained 
only if part-time teaching is the rule, 
with exceptions allowed only in cases 
of research appointments. As to tenure, 
the “Declaration” limits itself to a guar- 
antee of the freedom of catedra; but the 
committee discussions in favor of peri- 
odic confirmation of appointment, 
rather than life tenure, have a sub- 
stantially different connotation in a 
part-time system. Because experience 
tends to indicate that only full-time 
faculty have sufficient time to take ini- 
tiative toward improvement of, and 
experimentation in, legal teaching and 
research, the Latin-American system 
would seem less advantageous in the 
long run. But any change would require 
first a change in the salary structure, so 
that first-rate professionals could afford 
to devote themselves to full-time aca- 
demic work. 

It was recommended that the “Dec- 
laration” be implemented within the 
limits of local statutes and possibilities. 
Discussion of recommendations based 
on three years of experience will be on 
the agenda of the second conference, to 
convene at the San Marcos University 
in Lima, Peru, in the spring of 1961. 


JARO MAYDA 


ANNOUNCEMENTS 
VIIItH CoNFERENCE OF THE INTERNA- 
TIONAL Bar AssociaTtion—The VIIIth 
Conference of the International Bar As- 
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sociation will be held at Salzburg, Aus- 
tria, from July 4 to July 8, 1960. The 
following topics have been selected for 
discussion at the Conference: 1. The 
function of a Bar Association in pro- 
viding services to the profession and 
the public—Continuing Education of 
the profession; 2. Professional Conduct: 
(a) The client’s privilege of secrecy in 
his communications with his attorney; 
and (b) The propriety of attorneys 
using wire recorders and film cameras 
for evidence, etc; 3. Monopolies and 
Restrictive Trade Practices; 4. Courts 
and Court Procedure for Protection of 
Investments Abroad; 5. Atomic Energy; 
6. Draft Convention for taking evidence 
and servicing documents abroad; 7. 
The formation and operation of for- 
eign subsidiaries and branches, includ- 
ing the extent to which foreign subsidi- 
aries are entitled to special treatment 
under the law of their incorporation or 
under international law. 


497TH CONFERENCE OF THE INTERNA- 
TIONAL Law Assoctation—The 49th 
Conference of the International Law 
Association will be held in Hamburg, 
Germany, from August 8 to August 15, 
1960. The topics on the agenda of the 
Conference are: 1. Legal Aspects of 
Nationalization and Foreign Property; 
2. Law of International Waterways; 3. 
Air and Space Law; 4. United Nations 
Forces; 5. Custody of Children; 6. Legal 
Aspects of Peaceful Co-existence; 7. 
International Monetary Law; 8. En- 
forcement of Foreign Judgments; 9. 
International Trade Marks Law; 10. 
Legal Aspects of the Peaceful Uses of 
Nuclear Energy. 


VARIA 


INTERNATIONAL ASSOCIATION OF LAw 
Lisraries—Under the auspices of the 
American Association of Law Libraries 
a meeting was held in New York City 
on June 24, 1959, at the Association of 
the Bar of the City of New York to 
consider the creation of an Interna- 
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tional Association of Law Libraries. A 
number of invited associations, includ- 
ing the American Foreign Law Associ- 
ation and the International Association 
of Legal Science, had sent representa- 
tives. Mr. William R. Roalfe, North- 
western University School of Law, Chi- 
cago, Illinois, chairman of the pre- 
paratory committee, presided. The 


meeting was addressed by Mr. K. 
Howard Drake, Institute of Advanced 
Legal Studies, University of London, 
on “Some of the Constructive Things 
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an International Association of Law 
Libraries May Do.” Creation of an In- 
ternational Association of Law Librar- 
ies was voted by those present and a 
constitution adopted. Mr. Roalfe was 
elected president and Mr. Drake vice- 
president of the mew association. 
Further elections were postponed and a 
nominating committee was instructed 
to prepare proposals with due regard 
to the international character of the 
association. 
K. H. N. 
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